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United States Court of Appeals for the 

District of Columbia 

A. In the District Court of the United States for 

the District of Columbia 

At Law No. 76029 

John Wilson Bkowx, II]., Plaintiff, 


Gesellschaft Fur Dkahtlose Telegkapuie M. B. H., a 

corporation, Defendant. 

United States of America. 

District of Columbia, ss ; 

BK IT HUM DM BERKI), That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— ; 

1 Declaration 

Filed October 30, 1928 

In the Supreme Court of the District of Columbia. 

At Law No. 70029 

.John Wilson Bkowx, 111, 1422 - F - N. W. Plaintiff, 

vs. 

Gesellschaft Ffr Dkahtlosk Tklegkaphik M. B. II., a 

cori)0ration, Defendant . 

1. The plaintiff, John Wilson Brown, Ill, by his attor¬ 
neys, Beetle, Ogilby and Lesli, sues the defendant, the Ges- 
ellschaft Fur Drahtlose Telegraphic m. b. H., a corporation 
under the laws of Germany, having its principal office in 
Berlin, Germany, for that heretofore on, to-wit, the twenty- 
second day of June, 1922, and thereafter, the plaintiff was 
an attorney-at-law in the practice of his profession in the 
City of Washington, District of Columbia, with offices in 
said Citv and in the Citv of New York, and one Alfred 
Frankeiithaler was an attorney-at-law in the partice of his 
profession, with an office in the City of New York, State of 
New York; and the defendant was then a corporation of 
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Germany as aforesaid, which had, prior to the recent World 
War, extensive and valuable rights, titles and interests in 
the United States of the value of approximately Ten Mil¬ 
lion Dollars, ($10,()()(),()()().), consisting in part of all of the 
shares of capital stock of the Atlantic Uommunication Com¬ 
pany, a corporation of the State of New York, which owned 
and operated a wireless station, including the land upon 
which the same was erected, at Sayville, Long Island, 
2 in the State of Xew York, in part of mortgages in 
favor of said defendant upon said wireless plant and 
equipment, in part of all of the shares of capital stock of 
the Patents Fxploitation Company, a corporation of the 
State of Xew York, the owner of patents having to do with 
radio reception, and in part of certain patents having to do 
with radio; and said rights, titles and interests of the said 
defendant had been seized, some of them bv the Government 
of the United States, tile remainder of them by the United 
States Alien Property Custodian, so that at the time afore¬ 
said, dune 22, 1922, the said defendant had been divested of 
its rights, titles and interest aforesaid and had claims in 
respect thereof, but was without legal remedy in respect 
of said claims and the same were not recognized bv the Gov- 
eminent of the United States nor by the said Alien Prop¬ 
erty Custodian as valid and enforceable; and thereupon, 
to-wit, said twenty-second day of June, 1922, the said de¬ 
fendant, bv its dulv authorized attornev in fact contracted 
with the plaintiff and said Alfred Frankenthaler to the 
end that they would render to the defendant services look¬ 
ing to the protection and recovery of tin* aforesaid rights, 
titles and interests of the defendant, said contract being in 
the words and figures following: 

“Xew York, June 22, 1922. 

Messrs. Alfred Frankenthaler, 
and John Wilson Brown III. 

Gentlemen: 

We hereby authorize and appoint you our attorneys, and 
request you to take such steps as you may deem necessary 
or advisable for the protection or recovery of any rights, 
titles or interests, direct, derivative, contingent or other¬ 
wise, of us or anv of us, arising out of or in anv wav con- 
■ • * « • 

nected with the acts seizures or demands of or possession, 
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3 


sale or transfer by the Alien Property Custodian of the 
United States, the United States Government, or any of its 
Departments, Bureaus, or Divisions, or their respective 
agents or representatives, or affecting or arising out of any 
related, matters or out of the recent World War, and to en¬ 
force such rights against any person, firm, corpora- 
3 tion, department, bureau, division or government, 
and to make compromise or settlement in respect to 
such rights. 

V. ’ I 

It is agreed that you shall be entitled to keep as a retainer 
fee on any recovery of money or property, a sum equal to 
d.V/r thereof, to be deductible from any recovery by you up 
to the sum of ()nc Hundred Thousand ($100,000.00) Dollars 
in money or property at its fair valuation. If the valuation 
of said property cannot be agreed upon between us, same 
shall be submitted to arbitration. 

It is agreed that a fair and reasonable fee for all ser- 
vices performed resulting in recovery in excess of One 
Hundred Thousand ($100,000.00) Dollars, in money or 
property, shall be paid to you only out of such recovery. 
The amount of this foe shall be later determined bv agree- 
ment between tin* parties, or failing to reach an agreement, 
the parties shall submit the same to arbitration. 

We reserve tin* right to terminate this employment at any 
time, provided that at the time of revocation a fair and 
reasonable fee for your services rendered to the date of 
termination shall be paid in lieu of your contingent interest 
in the recovery. 

Should you at any time terminate your employment, you 
will, of course, give us ample notice. 

Yours very truly, 

4 / * 7 

GESELLSCHAFT FUR DRAHTLOSE 
TELEGRAPH!E m. b. H. 


(Expressly including our interest, direct 
or indirect, as creditor, owner, stock¬ 
holder of otherwise of Atlantic Communi¬ 
cation Co. Patent Exploitation Co. etc.) 

Bv WILLY BREDOW 

Attorney in fact, (Power of 
Attornev dated April 10th, 
1922).” 
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that tlit* plaintiff and said Alfred Frankentlialer thereupon 
accepted said contract, and entered upon the performance 
thereof, and fully performed tlie undertakings on their part 
made, until prevented from completing as hereinafter al¬ 
leged. that is to sav, thov rendered services tlieinselves and 
* • - • 

caused services to he rendered by their associates and em¬ 
ployees, includin'*' services rendered pursuant to said con¬ 
tract at their instance and request and with the approval 
of the said defendant hv their associates, George Franken- 
thaler, an attorney-at-law practicing and with offices 
4 in the Citv of New York, State of New York, and 
Alfred K. Xippert, an attorney-at-law in the practice 
of his profession in the City of Washington, District of 
Columbia, with offices in said Citv and in 11 u» Citv of Xew 
York, State of Xew York; that on December .’>(), 1DJ6, said 
Alfred Frankentlialer, having theretofore been elected 
justice of the Supreme Court of the State of Xew York, took 
office, and became thereby disabled by operation of law 
from the performance of further services under the said 
contract, and thereafter the plaintiff proceeded with the 
performance of the aforesaid contract, both in his capacity 
as the remaining original party thereto and in succession to 
tin* said Alfred Frankentlialer, with the knowledge and ap¬ 
proval of the defendant, and the plaintiff* did so proceed 
with the assistance* of the said George Frankentlialer and 
Alfred K. Xippert, and the participation in the perfor¬ 
mance of the said contract bv the said George Franken- 

• * * 

thaler and Alfred I\. Xippert with the plaintiff* was with the 
knowledge and approval of the defendant, which from time 
to time requested services of tin* said George Frankentlialer 
and said Alfred K. Xippert ; that between said dline ’Jib IffJJ, 
and, to-wit, April JU, lff’JS, tin* plaint iff" and his said associ¬ 
ates wen* tin* only persons in tin* United States employed 
to protect and rccov(*r and assist in the protection and re¬ 
covery of said rights, titles and interests of the defendant, 
excepting a salaried representative of the defendant in tin* 
City of Xew York who relied upon and used the services of 
the plaintiff and his associates; and during said period the 
plaintiff’ and the said Alfred Frankentlialer and their said 
associates informed themselves as to the rights, titles and 
interests to be protected and the events incident to the de¬ 
privation of the defendant thereof, and as to the* legal 
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o consequences thereof, considered and advised upon 
methods of procedure which were thought possible 
to validate, establish and realize upon said claims, in respect 
of property assigned to the United States, including pos¬ 
sible suits to set aside the assignments and restore title in 
the Alien Property Custodian, petitions in bankruptcy or 
insolvency to invalidate transfers made without adequate 
consideration, proceedings in the Court of Claims, and 
remedial legislation, and gave careful, effective and con¬ 
tinuous attention to the interests of the defendant, and ad¬ 
vised the defendant that the effective assertion of defen¬ 
dant's claims required remedial legislation and advised 
against the resort to other procedure for the ultimate; estab¬ 
lishment of defendant's more substantial claims, ami plain¬ 
tiff and said Alfred Frankenthaler assisted in the formula¬ 
tion of proposed remedial legislation and sought and en¬ 
deavored by all appropriate and legal means to secure tin* 
passage thereof and succeeded therein; that plaintiff and 
said Alfred Frankenthaler and their associates during said 
period also stimulated and aided the said Alien Property 
Custodian in the conservation of the rights, titles and inter¬ 
ests of the said defendant and the corporations in which it 
held the capital stock; that the plaintiff and his said associ¬ 
ates bv their services assisted, as the sole attornevs for the 
defendant, in procuring the enactment of the Act of Con¬ 
gress of tlit* United States approved Man'll 10, 102S, known 
as the “Settlement of war claims act of lbJ«S", including 
provisions therein relevant only to the claim of the defen¬ 
dant which validated and made enforceable the claims afore¬ 
said of the defendant ; and on; to-wit, April ‘JO, 10JS, when 
the services and labors of the plaintiff and said Alfred 
Frankenthaler and their associates were as aforesaid 
(i substantially completed, leaving to be accomplished 
only the proof of the rights, t it les and interests of the 
said defendant and their value, the said defendant, by a 
communication addressed to said (Jeorge Frankenthaler, 
terminated the employment aforesaid, as it had tin*; power 
to do, but contrary to and in breach of the said contract, 
nevertheless, in that defendant did not pay at the time of 
the revocation of the authority of the plaintiff and his as¬ 
sociates a fair and reasonable fee for the services rendered 
to the date of termination, nor any fee or compensation 
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whatsoever; that the defendant's claims aforesaid having 
been validated and made enforceable as aforesaid by the 
said “Settlement of war claims act of 1028**, the defendant 
by an attorney in fact prior to the second day of August, 
11)28, tiled said claims with the Arbiter constituted bv the 
said Act, thus bringing said claim* within jurisdiction of 
the tribunal established bv said Act for the determination 
thereof and making possible the recovery by the defendant 
the full value of the said rights, titles and interests to re¬ 
cover which the plaintiff and his associates were employed 
and rendered services as aforesaid; and bv reason of the 
breach of the said agreement by the defendant the plaintiff 
and his associates were deprived of the opportunity to pro¬ 
ceed and to complete entirely the services contemplated by 
the said employment, in which event the plaintiff and his 
said associates would have become entitled under the said 
contract to large sums of money, and the plaintiff* and his 
said associates suffered loss and damage bv reason of the 

breach bv the defendant of the said contract, in the sum of 
* 

Two Hundred and Fifty Thousand Dollars, ($2o(J,000.) : 
that the claim and interest of said Alfred Frankenthaler, 
George Frankenthaler and Alfred K. Xippert have 
7 been assigned to plaintiff, who is vested with entire 
right to recover in respect of said contract; that no 
payment has been made to the plaintiff or to his said asso¬ 
ciates on account of the premises. 

Wherefore the plaintiff* brings this suit and claims the 
sum of Two Hundred and Fifty Thousand Dollars, ($2.’)0,- 
0(H).), with interest thereon from April 20, 1028, besides the 
costs of this suit. 

2. And the plaintiff, John Wilson Brown III, for a fur¬ 
ther cause of action, sues the defendant, tin* (Jesellschaft 
Fiir Drahtlose Telegraphic in. b. II., a corporation under 
the laws of Germany, having its principal office in Berlin, 
Germanv, for that heretofore on, to-wit, the twentv-second 
day of June, 1022, and thereafter, the plaintiff was an at- 
tornev-at-law in the practice of his profession in the Citv of 
W ashington. District of Columbia, with offices in said City 
and in the City of New York, State of New York, and oik* 
Alfred Frankenthaler was an attorney-at-law in the prac¬ 
tice of his profession with an office in the City of Xew York. 
State of Xew York; and the defendant was then a corpora- 
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tion of Germany as aforesaid, which had, prior to the recent 
World War, extensive and valuable rights, titles and inter¬ 
ests in the United States of the value of approximately Ten 
Million Dollars, ($10,000,000.), consisting in part of; all of 
the shares of capital stock of the Atlantic Uounnnunication 
(’ompany, a corporation of the State of Xew York, which 
owned and operated a wireless station, including the land 
upon which tin* same was erected, at Sayville, Loni>‘ Island, 
in the State of Xew York, in part of niortirades in favor of 
said defendant upon said wireless plant and equipment, in 
part of all the shares of capital stock of the Patents Ex¬ 
ploitation Uompany, a corporation of the State of 
S Xew York, the owner of patents having to do with 
radio reception, and in part of certain patents having 
to do with radio: and said rights, titles and interests of the 
said defendant had been seized, some of them by the Gov¬ 
ernment of the United States, the remainder of them bv the 

• 

United States Alien Property Uustodian, so that at the time 
aforesaid, dune 122, 1922, the said defendant had been di¬ 
vested of its rights, titles and interests aforesaid and had 
claims in respect thereof, but was without le.n’al remedy in 
respect of said claims and the same were not recognized by 
the Government of the United States nor by the Alien Prop¬ 
erty Custodian as valid and enforceable; and thereupon, 
to-wit, said twenty-second day of dune, 1922, the said de¬ 
fendant, bv its dulv authorized attornev in fact contracted 

• * i 

with the plaintiff and said Alfred Frankenthalcr to the end 
that thev would render to the defendant services looking to 
the protection and recovery of the aforesaid rights, titles 
and interests of the defendant, said contract beine; in the 
words and figures following: 

“Xew York, dune 22, 1922. 

Messrs. Alfred Frankenthalcr, 
and John Wilson Brown III. 

Gentlemen : 

We hereby authorize and appoinl you our attorneys, and 
request you to take such steps as you may deem necessary 
or advisable for the protection or recovery of any rights, 
titles or interests, direct, derivative, contingent or other¬ 
wise, of us or anv of us, arising out of or in anv wav con- 
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nected with tlu* acts, seizures or demands of or possession, 
sale or transfer by the Alien Property Custodian of the 
United States, tin* United States (Jovernment, or anv of it> 
Departments, Bureaus, or Divisions, or their respective 
agents or representatives, or affecting or arising out of any 
related matters or out of the recent World War, and to en¬ 
force such rights against any person, firm, corporation, de¬ 
partment, bureau, division or government, and to make com¬ 
promise or settlement in respect to such rights. 

9 It is agreed that you shall be entitled to keep as a 

retainer fee on any recovery of money or property, 
a sum epual to thereof, to be deductible from any re¬ 

covery by you up to the sum of One Hundred Thousand 
($1 ()(),()()().()()) Dollars iu money or property at its fair valu¬ 
ation. If the valuation of said property cannot be agreed 
upon between us. same shall be submitted to arbitration. 

It is agreed that a fair and reasonable fee for all services 
performed resulting in recoverv in excess of One Hundred 
Thousand ($100,000.00) Dollars, in money or property, shall 
be paid to vou onlv out of such recoverv. The amount of 
this fee shall be later determined by agreement between the 
parties, or failiiiic to reach an agreement, tin* parties shall 
submit the same to arbitration. 

We reserve the riidit to terminate this employment at any 
time, provided that at the time of revocation a fair and rea¬ 
sonable fee for your services rendered to tin* date of term¬ 
ination shall be paid in lieu of your contingent interest in the 
recoverv. 

Should vou at anv time terminate vour emplovment, vou 
will, of course, irive us ample notice. 

Yours verv trulv, 

• • 

O ESELLSUI l A FT EUR DRAIITLOSE 
TELEOKAPI lib: m. b. II. 

(Expressly including our interest, direcl 
or indirect, a> creditor, owner, stock - 
holdcr or otherwise of Atlantic Communi¬ 
cation Uo. Patent Exploitation Uo. etc.) 

By WILLY BREDOW 

Affnntr/f iit foci . (Power of 
Attorney dated April 10th, 
192*2)." 


<) 
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that the* plaintiff and said Alfred Frankenthaler thereupon 
accepted said contract, and entered upon the performance 
thereof, and fully performed the 4 undertakings on their part 
made, until prevented from completing as hereinafter al¬ 
leged, that is to say, they rendered services themselves and 
caused services to he rendered hv their associates and eni- 
ployees, including services rendered pursuant to said con¬ 
tract at their instance and request and with approval of the 
said defendant by their associates, George Frankenthaler, 
an attorney-at-law practicing and with offices in the 
10 City of Xew York, State ol New York, and Alfred K. 

Xippert, an attorney-at-law in the practice* of his pro¬ 
fession in tlu* Citv of Washington, District of Columbia, 

• * - 

with offices in said Citv and in the Citv of Xew York,:State 
of Xew York: that on December .‘>0, 192b, said Alfred Frank- 
eiithaler, having theretofore boon (*l(»cted justice* of the* 
Supreme Court of the State of Xew York, took office, and 
became thereby disabled by operation of law from the per¬ 
formance of further services under the said contract, and 
thereafter the plaintiff proceeded with tin* performance of 
tin* aforesaid contract, both in his capacity as the remaining 
original party thereto and in succession to the said Alfred 
Frankenthaler, with the knowledge and approval of the de¬ 
fendant, and the plaintiff did so proceed with tin* assistance 
of the said George Frankenthaler and Alfred K. Xippert, 
and the* participation in tin* performance of the said con¬ 
tract by the said George Frankenthaler and Alfred K. Xip¬ 
pert with the plaintiff was with the knowledge and approval 
of the defendant, which from time to time requested services 
of the said George Frankenthaler and said Alfred K. Xip¬ 
pert: that between said dune 22, 1922, and, to-wit, April 20, 
1928, the plaintiff* and his said associates were the only 
persons in the United States employed to protect and re¬ 
cover and assist in the protection and recovery of said 
rights, titles and interests of the defendant, excepting a 
salaried representative of the defendant in the Uity of Xew 
York who relied upon and used the services of the plain¬ 
tiff and his associates; and during said period tin* plaintiff 
and the said AH'red Frankenthaler and their said associates 
informed themselves as to tin* rights, titles and interests to 
be protected and the events incident to the deprivation of 
the defendant thereof, and as to the legal : eonsc- 
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11 quences thereof, considered and advised upon meth¬ 
ods of procedure which were thought possible to vali¬ 
date. establish and realize upon said claims, in respect of 
property assigned to the United States, including possible 
suits to set aside the assignments and restore title in the 
Alien Property Custodian, petitions in bankruptcy or insol¬ 
vency to invalidate transfers made without adequate con¬ 
sideration, proceedings in the Court of Claims, and reme¬ 
dial legislation, and gave careful, effective and continuous 
attention to the interests of the defendant, and advised the 
defendant that the effective assertion of defendant's claims 
required remedial legislation and advised against the re¬ 
sort to other procedure for the ultimate establishment of 
defendant's more substantial claims, and plaintiff and said 
Alfred Frankenthaler assisted in the formulation of pro¬ 
posed remedial legislation and sought and endeavored by 
all appropriate and legal means to secure the passage there¬ 
of and succeeded therein: that plaintiff and -aid Alfred 
Frankenthaler and their associates during said period also 
stimulated and aided the said Alien Property Custodian in 
the conservation of the rights, titles and interests of tin* 
said defendant and the corporations in which it held the 
capital stock: that the plaintiff and his said associates by 
their services assisted, as the* sole attornevs for the defen- 
dant, in procuring the enactment of the Act of Congress of 
the United States approved March in, lb*JS, known as tin* 
••Settlement of war claims act of 1J)2S", including provi¬ 
sions therein relevant only to the claim of the defendant 
which validated and made enforceable the claims aforesaid 
of the defendant: and on, to-wit, April 20, ld2S, when the 

services and labors of the plaintiff and said Alfred 

12 Frankenthaler and their associates were as aforesaid 
substantially completed, leaving to be accomplished 

only the proof of the rights titles and interests of the 

said defendant and their value, the said defendant, bv a 

• 

communication addressed to said (Jeorgc Frankenthaler. 
terminated the employment aforesaid, as it had the right 
and power to do provided a fair and reasonable compensa¬ 
tion were paid the plaintiff and said Alfred Frankenthaler 
for the services rendered to the date of termination; that 
the defendant's claims aforesaid having been validated and 
made enforceable as aforesaid bv the said “Settlement of 
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war claims act of 11)28", tin* defendant bv an attorney in 
fact prior to the second day of August, 11)28, filed said claims 
with the Arbiter constituted bv the said Act, thus bringing 
said claims within jurisdiction of the tribunal established 
by said Act f »r the determination thereof and making- pos¬ 
sible the recovery bv the defendant the full value of the 

• • 

said rights, titles and interests to recover which the plain¬ 
tiff and his associates were employed and rendered services 
as aforesaid; and the plaintiff says that a fair and reason¬ 
able compensation for the services rendered by the plaintiff 
and his said associates t<> the date of termination aforesaid 
was and is the sum of Two Hundred and Fiftv Thousand 
Dollars, ($ 200 , 000 .); that the claim and interest of said 
Alfred Frankenthaler, George Frankenthalcr and Alfred 
l\. Xippert have been assigned to the plaintiff, who isvested 
with the entire* right to recover for the services aforesaid; 
that nothing has been paid to the plaintiff, nor to said 
Alfred Frankenthalcr, nor to their said associates, on ac¬ 
count of tin* said contract and services rendered there¬ 
under; wherefore tin* plaintiff brings this suit and claims 
the sum of Two Hundred and Fiftv Thousand Dollars, 

ft 7 

($250,000.). with interest from April 20, 1028, besides tin* 
costs of this suit. 

1M .*». And the plaintiff*, John Wilson Brown III, for a 

further cause of action, sues the defendant, the 
(iesellschaft Fiir Drahtlose Telegraphic m. b. IF, a corpora¬ 
tion under the laws of Germany, having its principal office 
in Berlin, Germany, for that heretofore on, to-wit, the 
twenty-second day of June, 1022, and thereafter, tin* plain¬ 
tiff was an attorney-at-law in the practice of his profession 
in the City of Washington, District of Columbia, with offices 
in said Citv and in the Citv of Xew York, and one Alfred 
Frankenthalcr was an attorney-at-law in the practice of 
his profession with offices in the City of Xew York, state of 
Xew York; and the defendant was then a corporation of 
Germany, as aforesaid, which had, prior to the recent World 
War, extensive and valuable rights, titles and interests in 

* » j 

tin* United States of tin* value of approximately Ten Mil¬ 
lion Dollars. ($10,000,000.). consisting in part ofalFof the 
shares of capital stock of the Atlantic Communication Com¬ 
pany, a corporation of the State of Xew York, which owned 
and operated a wireless station, including the land upon 
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which the* same* was erected, at Savville, Lom? Island, in the 
State of Xew York, in part of morli*am*s in favor of said 
defendant upon said wireless plant and equipment, in part 
of all tin* shares of capital of the Patents Fxploitntion Com¬ 
pany, a corporation of tile State of Xew \ ork, the owner 
of patents having' to do with radio reception, and in part of 
certain patents having to do with radio; and said rights, 
titles and interests of the said defendant had been seized, 
some of them by the (lovermnent of the I’nited States, the 
remainder of them by the Cnited States Alien Property 
Custodian, so that at tin* time aforesaid, dune li‘J, Id’Jd, the 
said defendant had been divested of its rights, titles and 
interests aforesaid and had claims in roped thereof, 
14 but was without leirai remedy in respect of said 
claims and the same were not recognized by the (lov 
eminent of tin* Cnited States nor by the said Alien Prop¬ 
erty Custodian a> valid and enforceable: and thereupon, on 
to-wit, said twenty-second day of dune, PJdd, the said defen¬ 
dant requested the plaintiff and said Alfred Frankeuthaler 
to render to the defendant service?- looking to the protection 
and recovery of the aforesaid rights, titles and interests of 

tin* defendant and to act as attornevs for said defendant in 

* 

respect of tin* said rights, titles, interests and claims, and 
the plaintiff and the said Alfred Frankeuthaler, pursuant 
to the said request and to subsequent similar requests by the 
said defendant, rendered services and caused services to he 
rendered by their associates and employees, includiim ser¬ 
vices rendered at the instance and request of the plaintiff 
and said Alfred Frankeuthaler. and at the instance and re¬ 
quest of the defendant, by their associates, (Jeornv Frank- 
enthaler, an attorney-at-law prafticiii"; and with offices in 
the City of Xew York, State of Xew York, and Alfred K. 
Xippert, an attorney-at-law in the practice of his profession 
in the City of Washington. District of Columbia, with offices 

in said Citv and in the Citv of Xew York, State of Xew 
• • 

York; that between said .June 'J'J, lb-lb and. to-wit, April 
20. 1 S. the plaintiff and his said associates were the only 
persons in the Cnited States employed to protect and re¬ 
cover and assist in the protection and recovery of said 
rights, titles and interests of the defendant, excepting a 
salaried representative of the defendant in tin* City of Xew 
York, who relied upon and used the services of the plaintiff 


and his associates; and during said period tin* plaintiff and 
the said Alfred Frankenthaler and their said assoei- 
1') ates informed themselves as to the 1 rights, titles and 
interests to he protected and the events incident to 
the deprivation of the defendant thereof, and as to the lethal 
consequences thereof, considered and advised upon methods 
of procedure which wen* thought possible to validate*, estab¬ 
lish and realize upon said claims, in respect of property 
assigned to tile railed State’s, iueludiu.u; possible suits to set 
aside the assignments and restore title 1 in the* Alien Prop¬ 
erty ('ustodian, petitions in bankruptcy, or insolvency to 
invalidate transfers made* without adequate consideration, 
proce*e*dinu's in the* Court of Claims, and remedial legisla¬ 
tion, and i; - ave* e*arefill, effective* and continuous attention to 
the interests of the defendant, and advised the* defendant 
that the* effective* assertion of de*fe*ndnnCs claims required 
remedial legislation and advised against the* re*sort to other 
proce*dure for tin* ultimate* e*siablishmonl of ele*fe*ndant's 
more* substantial claims, anel j 1 1 <*iiniiIV and said Alfre*el 
Frankenthaler and the*ir asse)ciate*s assisteei in the* formula¬ 
tion of proposed l’e-niediai legislation and sought and e*n- 
ele*avoreel by all appreqriale* aiiel 1 <qua 1 me*ans to se*emfe* the* 
passage* thereof anel suc*e*<*eif<i the*r<*in : that plaintiff and 
>aiel AIfre*d Frankent ha hr anel their assoe*iates during saiel 
perieul also stimulateel and rClele*« 1 the* saiel Alien Property 
('ustodian in the* conservation of the* rights, title's and linter- 
e*sts e>f the* saiel ele*fe*nelant and the* e*orpe>rations in which il 
held the* e*a pi t a I stock; that the* plaint i ff anel his said associ¬ 
ate's bv t!ie*ir servicers assiste*el, as the sole attorney's for the* 

• • 

defendant, in procuring the e*nae*tment of the* Act e>f the Con¬ 
gress e>t* the* Cniteel States approved March 10, 10JS, known 
as the* “Se*ttlenient of war claims ae*t of ldJS", ine* 1 tie 1 i11u' 
pre)visions therein relevant only to the claim of the* 
Hi (l(‘fe*ndanl which validated anel made enforceable* the* 
claims aforesaid of the* <le*t'c*n<lant ; and on, tej-wit, 
April “JO, 10JS, when the* servie*es and labors of the plaintiti 
and said Alfred Franke*nthaler and their associates; were 
as afoivsaid substantially completed, le*a\'iiu to be accom- 
])lishe»el only the* proof of the rights, titles and interests e>f 
the* saiel eh*fe*ndant and tlie*ir value, the* said eleO’endanti, by a 
e-ommunication addressed t<> saiel (»<*ori»-e Franke*nthah*r, 
terminated the* enqiloyment aforesaid ; that the* de*fendant ’s 
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claims aforesaid having been validated and made enforce¬ 
able as aforesaid bv the said “Settlement of war claims act 
of 192S", the defendant by an attorney in fact prior to the 
second day of August 102S, tiled said claims with the Arbiter 
constituted bv the said Act, thus brinuimr said claims within 
jurisdiction of the tribunal established by said Act for the 
determination thereof and making possible the recovery by 
the defendant the full value of the said rights, titles and in¬ 
terests to recover which the plaintiff and his associates were 
employed and rendered services as aforesaid: and the plain¬ 
tiff says that the fair and reasonable value of the services 
rendered bv the plaintiff and his said associates to the date 
of the termination of their employment as aforesaid, was 
and is the sum of Two Hundred and Fifty Thousand Dol¬ 
lars, ($2o0j000.) ; that the claims for compensation of the 
said Alfred Frankeiithaier, Boor ire Frankenthaler and Al¬ 
fred K. Xippert, for services rendered to the defendant as 
aforesaid have been assigned to the plaintiff, who is vested 
with the entire riidit to recover for tile services aforesaid: 
that nothin!*: has been paid to the plaintiff nor to his said as¬ 
sociates on account of compensation, nor in any manner for 
the services rendered as aforesaid: wherefore the plaintiff 
brings this suit and claims the sum of Two Hundred 
17 and Fiftv Thousand Dollars. ( $2o0 .(m)( ).). with inter- 
est from April 20. 102S. besides the costs of this suit. 

FFFLLF. OHILBY ,y LFsil. 

By STAXTOX (’. FFFLLF 
Afforurt/s for PI (unfit}'. 


. I nh■ tided pirn 
Filed December 1">, 1022 


Leave of Court having been first granted, the defendant 
files this its Amended Flea to the Declaration and each 
count thereof, by its attorneys (J. Thomas Dunlop and Fd- 
win A. Swindle, and says: 

L That it admits that it is a corporation existing under 
the laws of (lermany and has its principal office in Berlin, 
(lennanv; that it had prior to the recent World War cer- 



tain valuable rights, titles and interests in the United States 
substantially as mentioned by the plaintiff, the real value of 
which, however, has not yet been finally determined,,which 
said rights, titles and interests had been seized, some by the 
Government of the United States and the remainder bv the 
United States Alien Property Custodian; and the defen¬ 
dant further not onlv admits that on dune 22, ld22, it had 

• i 

been divested of its aforesaid rights, titles and interests and 
had claims against tin* I'nited States and tin* United States 
Alien Property Custodian in respect thereto as averred in 
said declaration, but says ihat immediately upon the seizure 
and detention of its property and rights by the United 
States and the United States Alien Property Custodian as 
aforesaid the defendant had and ever since has had claims 
for the return thereof or compensation therefor; that on 
the* date aforesaid it did request the plaintiff and the 
18 said Alfred Fraiikrnthaler to render to the defen¬ 
dant services looking to the protection and recovery 
of thi* aforesaid rights, lilies and ini. rests of the defendant 
and to act as attorneys for said defendant m respect to said 
rights, titles, interests and claims, but onlv bv a letter of 
employment as set forth in the first and second counts of 
plaintiff's declaration in words and figures as follows; 

“New York, dune 22, 1 f;>22. 

Messrs. Alfred Fraukcnlhalcr, 

and John \YiIson Brown III. 

(lent lemen: 

\Ye hereby authorize and appoint you our attorneys, and 
request you to take such steps as you may doom necessary 
or advisable for the protection or recovery of any rights, 
titles or interests, direct, derivative, contingent or other¬ 
wise, of us or anv of us, arising out of or in anv wav con- 
nected with tile acts, seizures or demands of or possession, 
sale or transfer bv the Alien Propmlv Custodian of the 
United States, the United State's Government, or any of its 
Departments, Bureaus, or Divisions, or their respective 
agents or representatives, or a fleeting or arising out of any 
redated matters or out of the recent World War, and to en¬ 
force* sued) rights against any person, linn, corporation, de¬ 
partment, bureau), division or government, and to make 
e-ompromise or settlement in respect to such rights. 
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It is atrreed that you shall ho entitled to keep as a retainer 
toe* on any recovery of money or property. a sum ecjual to 

tlu*root, to he deductible from anv nvovcrv hv 

• • • 

lit you tip to the sum of Om* 1 Iundred Thousand (£luo,- 
O(K).OO) Dollars iu money or prop(*rtv at its fair valu¬ 
ation. If the valuation of said propertv cannot he agreed 
upon between us, same shall lx* submitted to arbitration. 

It is agreed that a fair and reasonable fee for all ser 
vices performed resulting in recovery in (*.\eess of One 
Hundred Thousand (£100,000.00) Dollars, in monev or 
property, shall he paid to you only out of sueli reeoverv. 
The amount ot this tee shall he later determined hv agree¬ 
ment between the parties, or tailing to reach an agreement, 
the parties shall submit the same to arbitration. 

\\ e reserve the ri.trht to terminate this employment at any 
tine*, provided that at the time of revocation a fair and 
reasonable foe for your services rendered to the date of 
termination shall lx* paid in lieu of your contingent interest 
in tin* reeoverv. 

Should you at any time terminate your employ m»*ul, you 
will, of course, uive us ample notice. 

Yours verv trulv. 

• • 

ckskllsciiait m,* dkaiiti.osk tku-:- 

(IRADIIIE in. !>. II (Expressly including out 
interest, direct or indirect, as creditor, owner, 
stockholder or otherwise of Atlantic ('ommuni 
ration (’<». Patent Exploitation Do. etc.) 

Bv WILLY HUE DOW 

At form /f in fart. (Dower <>f 
Attorney dated April 10th, 

-0 and that on to wit, April 20. 102S, tin* defendant term¬ 
inated the employment of the plaintiff and his said 
associate as it had the ritrht and power to do, hut the defen- 
dant says that said employment and letter of employment 
were obtained from the defendant not on its own initiative 
but by the active* procurement of the plaintiff and the said 
Alfred Erankenthaler and are both in fact and in law mil! 
and void as a trains! public policy; that said letter of cm 
plovnient dated June 22. 1022 constituted the onlv airree- 
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ment for employment of the said plaintiff and his associates, 
either express or implied, at any time entered into between 
tin* said defendant and the said plaintiff or anyone acting 1 
for or associated with said plaintiff; but that 
2. The defendant has no knowledge sufficient to form a 
belief as to whether the plaintiff was on June 22, 1922, and 
thereafter an attorney at law in the practice of his profes¬ 
sion with offices in the* District of Columbia and in the State 
of Xew York; but avers that the plaintiff was on to wit, 
January 20, 1919, appointed as an attorney in the Corpora¬ 
tion Management Division of the United States Aliens Prop¬ 
erty Custodian's ()fiice and continued in said service until 
to wit, April 15, 1921, during which period the United States 
and the United States Alien Property Custodian acting 
partly or wholly by and through the plaintiff and others 
then in or connected with the office of the said Alien Prop¬ 
erty Custodian, partially or wholly divested the defendant 
of its aforesaid rights, titles and interests because of which 
said seizure and detention there arose the defendant’s 
claims for the return thereof or compensation therefor; nor 
has the defendant any knowledge sufficient to form a belief 
as to whether tlu* said Alfred Frankenthaler, George Krank- 
enthaler and Alfred Xippert were* attorneys at law as 
21 alleged in said declaration; nor whether the said Al¬ 
fred Frankenthaler on the date mentioned by the 
plaintiff was elected a Justice of the Supreme Court of the 
State of Xew York: nor who the other associates referred 
to by the plaintiff were; nor what service's, if any, the plain¬ 
tiff and the said Alfred Frankenthaler performed pursuant 
to the aforesaid letter of employment: nor whether the 
plaintiff and his associates performed the services; men¬ 
tioned in the declaration: and that 

2. The defendant denies separately and severally each of 
tin* other allegations in the declaration and in each count 
thereof contained, I 

4. And the defendant further savs that to the best of its 
knowledge and belief neither the plaintiff nor any of his 

associates mentioned and referred to bv him ever rendered 

« 

the services as described and set forth in the declaration: 
that such advices as the defendant was able to obtain from 
the plaintiff between the date of said letter of employment, 
to wit, June 22, 1922 and the aforesaid 20th day of April, 
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192S, caused the defendant to believe that its aforesaid in¬ 
terests were not beini* - adequately protected or protected at 
all by the plaintitT and said Alfred Frankenthaler and that 
nothing was beinii 1 accomplished for the defendant under 
the t(*rnis of the aforesaid letter of employment: nor did 
the plaintiff or the said Alfred Frankenthaler in any wise 
procure or cause to be procured for the defendant tin* return 
of or payment for any of the aforesaid rights. title> and in¬ 
terests seized as aforesaid bv the said t nited States and 

• 

tin* said Alien Property Custodian : and that in view of tin* 
premises the defendant did on the aforesaid April 20, 102S. 
terminate said letter of employment and fully end its rela¬ 
tions with the plaintiff and the said Alfred Frankon- 
22 thaler as under the terms of >aid letter of employ¬ 
ment it had a ritdit to do; and defendant further says 
til at it never at any time has accepted, acknowledged or 
been advised of any assignment or transfer to the said plain¬ 
tiff' of any interest in or under the aforesaid letter of em¬ 
ployment as alleged in the declarations; nor did the defen¬ 
dant on or before said June 22. 1022. when the aforesaid 
letter of employment was obtained from it by the plaintiff, 
or for a lon<r time thereafter, know that tin* plaintiff was 
prior thereto in any way connected with the office of the said 
Alien Property (’ustodian, nor did it then know of the plain¬ 
tiff's aforesaid activities with respect to tin* defendant's 
aforesaid rights, titles and interests while plaintiff was in 
said emplovment. 

G. THOMAS DUNLOP 
EDWIN A. SWINGLE 
Attorneys for Defendant. 


lie pheat ion and .Joinder in Jssiie 

Filed January lb, 10JJ 

Comes now the plaintiff, by his attorneys, and joins issue 
upon tin* defendant's amended plea to the declaration here¬ 
in. 

PEELLE ,V: LEKII. 

By STANTON C. PEELLE 

Attorneys for Plaintiff. 
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23 Memoranda 

November 16, 1933 

Judgment on findings of fact for plaintiff for $250,000.00 
with interest from date of action & costs. 


November 14, 1935 

Mandati* of Court of Appeals reversing judgment with 
costs to defendant, tiled. 


Me worn ih/ mu ())iiuion 
Filed .March 31, 193,(5 


The Court of Appeals reversed tin* judgment in this case 
and remanded the cast* “for further proceedings not incon¬ 
sistent with" the opinion. 

The defendant has moved that the court enter final judg¬ 
ment for it, while the plaintiff insists that the order should 
be for a new trial. 

At the* original trial tin* parties waived a jury; tlie court, 
made numerous findings of fact upon which judgment was 
entered in favor of tlu* plaintiff. 

In view of Baltimore <0 Carolina Ine. v. Heilman. 295 U. S. 
(554 I assume that tin* Court of Appeals was authorized to 
direct this court to enter final judgment for defendant. 

But such direction not having been given, 1 have con¬ 
cluded that this court is without authority of its own motion 
to enter such judgment and that the order should be for a 
new trial. 

24 In Hutchins v. II at chins . 49 App. I). C. 11(5 the 

Court of Appeals said— 

“The reversal of tin* former case in this court and its re¬ 
mand for further proceedings reinstated the case; in the 
court below upon the issue of the testamentary capacity of 
Stilson Hutchins as originally framed’’. 

So tlie reversal in this case reinstated the issues made by 
the pleadings here, and tin* findings of fact are no longer 
controlling. 


March 31 193(5 


JESSE C ADKINS 
Justice 
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Memorandum 


March 4, 1937 


Judgment on Mandate for Defendant vs. Plaintiff for 
costs on appeal for $(>55.3S—New trial ordered. 

LKTTS, ,/. 

Stipulation for 'Trial hi/ ('ourt 
Filed May 34, 1937 

JW # * •• * 

The plaintiff and the defendant herein, by their respec¬ 
tive counsel, stipulate that the issues of fact herein may 
be tried and determined bv the ('ourt without the* int(‘rven- 
tion of a jury, a jury being hereby waived, and further that 
the evidence adduced at the* former trial of the issues herein 
may be considered as re-submitted to tlu* trial judge* upon 
this trial and that both parties may submit such additional 
evidence as they may be advised. 

25 Signeel and elateel this 24th dav of Mav, 1937. 

PA PL K. LHSII, 

At to rue}) for Plaintiff. 

G. THOMAS DUNLOP 
FRANK J. HOGAN 
Attorneys for l)efend ant . 

Findings of ttu’ ('ourt l pou the Pacts 
Filed Septemiber 22, 1937 


The (’ourt makes the following Findings of Fact : 

1. On or about .June 22, 1922, the defendant. Gesellschaft 
fur Drahtlose Telegraphic, M. P>. H., a corporation organ¬ 
ized and existing under the laws of Germany, with its prin¬ 
cipal office at Berlin, Germany, sometimes known as Tele- 
funken, employed Alfred Frankenthaler and plaintiff, John 
Wilson Brown, III, as attorneys to pe*rform professional 
services with reference to the interests of the defendant in 
the United States arising out of the seizure of properties of 
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the defendant during the* tlu*n recent World War. This 
employment was by the written contract, dated dune 22, 
1922, quoted in full in the declaration and the pleas herein, 
copy of which contract is incorporated by reference in this 
finding. 

2. This employment was brought about as between said 
attorneys and their client upon the initiative of the client 
and not by the procurement of said attorneys. 

.*>. The interests and seizures concerning which said at¬ 
torneys were employed more exactly described in said writ¬ 
ten contract arose out of the following: 

In February, 1917, Telefunken owned all of the capital 
stock of the corporation Atlantic Communication 
2(i Company, organized under tlu* laws of the State of 
Xew York. This corporation held title to the land 
and structures known as the Savville Loud Island Wireless 
Station. Telefunken in its own name and in the name of 

i 

Karl George Frank hold mortgages on this property 
amounting to approximately Sdoi).(!()(). Defendant then owned 
a large number, approximately 7(5, of very valuable patents 
and applications for patents relating to wireless transmis¬ 
sion and reception. With exceptions hereinafter noted, so 
far as material, the title to these patents was in Telefunken 
which had in 191.‘> granted a license of them to Atlantic (’om¬ 
munication (’ompany. The license agreement contained a 
provision for its termination in case of violation of it and 
contained an express provision that tin* Atlantic Communi¬ 
cation (’ompany should not assign the license in whole or in 
pa rt. 

In 1915, the Tinted States Government, through the Xavv 
Department, on complaint of turnout ral communications, had 
installed censors in the Sayvilb* plant. In February, 1917, 
upon the declaration of the policy of unrestricted submarine 
warfare on commerce, the Xavy Department commandeered 
and seized the wireless station and patents and took charge 
of the operation of it. Prior to .1 une 7,191S, the Alien Prop¬ 
erty Custodian had seized the capital stock of the Atlantic 
(’ommunication (’ompany and installed his own directors 
and officers. In October, 191S, the Atlantic (’ommunication 
(’ompany, acting through the officers installed by the Alien 
Property Custodian, conveyed its real estate and other 
property and attempted to assign its rights as licensee to 



JOHN WILSON BROWN, III, VS. 


the patents to the United States, the Navy Department, for 
a consideration of approximately $144,000, part of which 
was paid directly on the mortnae.es, that is, to the 
11 Alieni Property Custodian. In January, 1010, the 
Alien Property Custodian seized the rights of Tele- 
funken in the patents and its rights as licensor under the 
agreement of February, 101J, with the Atlantic Communi¬ 
cation Company with regal'd to the patents and again seized 
its stock control of Atlantic Communication Company. On 
February o and (i, 1010, the Atlantic Communication Com¬ 
pany attempted again to assign all its rights under the 
license agreement of February, 1010. and the Alien Prop¬ 
erty Custodian sold and assigned all of the rights of Tele- 
funken in the patents to the United States, represented by 
the Kecretarv of the Xavv. 'Hie patents had been couveved 
to the United States by the close of the period covered by 
the Alien Property Custodian's Report for 101S. which wa> 
the close of business February F). 1010. Subsequently the 
Bureau of Law of the office of the Alien Property Custo¬ 
dian ruled that the Custodian did not have the right to dele¬ 
gate the power of executing demands for stock to any sub¬ 
ordinate or other official. A great number of original de¬ 
mands had gone out executed bv the managing director of 
* « * 

the Custodian's office. An act amending the Trading With 
the Kneniy Act had been parsed giving the Custodian the 
right to exercise all of the rights of a stockholder as to all 
of the capital stock he had seized. For these reasons the 
Alien Property Custodian issued supplemental demands in 
all cases of stock seizure and such a supplemental demand 
was issued with regal'd to the capital stock of the Atlantic 
Communication Company, under date of September 4. 191!). 
Title to a few. probably three patents, had been placed by 
Telefunken in a corporation formed after the beginning of 
the War, known as the Xew York Patents Hxploitation Com¬ 
pany. Such title as this corporation had was by similar pro¬ 
ceedings and for the same consideration vested in tin* l nited 
States, the Xavv Department. 
l2S 4. When tin* contract of employment above re¬ 

ferred to was made, Alfred Frankenthaler was a law¬ 
yer in general practice* in the City of Xew York, where he 
and his brother George Frankenthaler were* practicing as 
partners under the* firm name of Frankenthaler and Frank- 
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enthaler and had been for nianv wars and were of hiu'h 

• • *- 

stanelinu. Tin* assent, Willv Bivelow, of the elefenelant had 
first consulted them about tin* e*arlv part of I)e*ce*mber, 19*21, 
in tlu* negotiations which led up to the contract of June, 
1922, and they called in John Wilson Brown, 111, who then 
was associated in practice with former Juelue Alfred K. 
Xippert, under the firm name of Xippert and Brown with 
offices in Washington. I). ('., and Xew York City; Mr. 
Brown had been from .January 20, 1919, to April If), 1921 
employed in the office of the Alien Property Custodian. The 
linn of Xippert and Brown were from the time of the re¬ 
sumption of diplomatic relations with (iermany counsel for 
the German Fmlmssy and principally by reason of file ex¬ 
cellent and well-established reputation and practice 1 of 
Judue Xippert, very actively emua.U'eel in an extensive prac¬ 
tice 1 in international matters and other problems arising out 
of the World War. i 

f). From the 1 be*.uinninu of the employnumt, sm*vices were 
rendered pursuant to this contract of employment ami at the 
request of Alfred Frankentlialer and John Wilson Brown, 
III, by tin* partner of tin* former George Frankentlialer, 
and from the latter part of 1924 or the early part of 192”) 
by Alfred 1\. Xippert. These facts wen* known to the de¬ 
fendant which approved and accepted tin* services of Georue 
Frankentlialer and Alfred K. Xippert as having been ren¬ 
dered, as they were in fact, pursuant to and under tin* 
aforesaid contract of employment. Alfred Frankentlialer 
was elected a justice of the Supreme Court of the 
29 State of Xew York and took office* January 1, 1927, 
and thereafter did not participate in the* rendition of 
service under tin* said contract. The performance* of ser¬ 
vices under the* saiel contract was continued as theretofore* 
by John Wilson Brown, III, Georue* Frankemthaler anel 
Alfred K. Xippert, without any new express contract hav¬ 
ing been made. The* defendant continued to accept the* ser¬ 
vices of the* three last-named as rendered pursuant te> the 
original cemtract of June, 1922. When on April 20, 1I|2S, the* 
elefendant terminate*el said e*ontraet of e*ni] Joymemt, ide*fen- 
e 1 al i t uave a formal notie*e* of revocation te> Gem rue* Franken- 

thale 1 !*. After the* termination e>f tin* service* bv discharue 

% * 

by Telefunken and be*fore* tliis suit was brouuht, all e* 1 ainls 
<>f Alfred Frankentlialer, (}e»ori* , e‘ Frankentlialer anel Al- 
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fred K. Xippert for services to Telefunken and or under 
the said contract of service were by appropriate* formal as¬ 
signment vested in the plaintiff. 

b. The lei*al problems involved in the matters committed 
by Telefunken to plaintiff and his associates were during 
the period of their employment of difficulty and delicacy. 
Tin* questions involved were novel. Plaintiff and his a>so- 
ciates cone*e*ive*el and thoroughly considered a number of pos- 
sible courses of action and forms of remedy under existing 
law. In March, 1924, they advised Telefunken that legisla¬ 
tion was re<piired to provide a remedy and that at the ap¬ 
propriate time they would look after the interests of Tele¬ 
funken in the framing and advocacv of such legislation and 
their report to that ellect received the approval of ’Telefun¬ 
ken. There was pending patent litigation auainst Telefun- 
ken. notably by tin* National Klectrival S'mnallinu ('ompany. 
which would have resulted in a serious charvre upon any 
fund recover(»d by Tole*funken. and it had an agreement 
with; Radio (’orporation of America, made subse*- 
.*»() quent to the* W ar and considered confidential, which 
it considered would entitle that corporation to de¬ 
mand of it transfer of patents should they be returned in 
kind. Plaintiff advised Telefunken that the post-war 
agreements in respect to these* patents were void, though 
not illegal and sunrest eel the revision of such agreements. 
Tin*re we*re* first considered by counsed the possibility of a 
claim that inasmuch as the Trading With the Kneiny Act 
in providing for the sale of property did not specifically 
provide for the sale of patents, it miirht be contended that 
the attempted! sab* to the (Jovernment amounted to a 
license and that tin* renn*dy provided in Section 10, sub¬ 
paragraph ( f) of the Trading with the Fmemy Act, which 
provided for the filing of a bill in equity by the alien owner 
of a patent, against licensee** thereof within one year after 
the* end of the war, miirht 1 m* an exclusive remedy which 
would l)e lost if the year was permitted to elapse. There* 
was considered by counsel a proceeding alon^ the lines of 
tin* remedy attempted in the* (’hemioal Foundation case* to 
recover the* patents or tlu*ir fair value* into the* possession 
of the* Alien Property Fustodian. There was considered 
a suit in the* Fourt of Flaims on the* ground that the taking 
of tlu* Sayville plant and the nppropriation of tin* patents 
was done bv the Government in advance* of the* cre*ation of 
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the office of .Alien Property Custodian and that, though 
title had passed to the Cnited States, it was without com¬ 
pensation and that the remedy was that sought by the 
German ship companies which sued in tin* Court of Claims 
for the direct seizure by the Government. The two rem¬ 
edies last mentioned were inconsistent and alternative. 
Without committing Telefunken to one theorv or the other 
negotiations were carried on with one Alien Property 
Custodian for a possible settlement by a redetermination 
of the consideration payable by tin* Xavy Department to 
the Alien Property Custodian, or the return of that con¬ 
sideration be wav of avoidance of the sale and a 
• • 

:>1 revaluation of the property and a resale by Tele¬ 
funken direct to the Xavy Department, by cor¬ 
respondence and conferences from duly, 11)22, to January, 
1924. When the Pehn Meyer and Company's suit against 
the Alien Property Custodian was decided by the Supreme 
Court in January, 11)25, consideration was given by plain¬ 
tiff and his associate to its possible legal effect and to the 
effect of the decision by the same court in the Swiss 
National Insurance Company ease as affecting a remedy 
under existing law for the taking of Telefunken’s property. 

In Februarv, 11)25, Telefunken was detinitelv advised bv 
• • • 

them that there was no hope of a remedy by litigation un¬ 
less Chemical Foundation case should be won on behalf 
of the Alien Property Custodian and that the time was 
approaching when legislative relief might be worked for 
but that there was no hope of success in seeking legislative 
relief until the Mixed (Maims Commission had completed 
its work and the amount dm* on American claims against 
Germany had been thereby determined. 

7. In February, 11)25, plaintiff’and his associates became 

active in the matter of seeking a legislative remedy. In 

this endeavor, Alfred K. Xippert, who had been asked by 

plaintiff* and the Frankenthalers in 1D24, to participate 

activelv in the Telefunken matter, aided substantially in 
• • 

the united effort and in securing the cooperation of the 
interested parties which made possible the enactment of 
the settlement of War (Maims Act of 1928. Judge 
Xippert \s personal history, experience, acquaintanceship 
and judgment made it possible for him to render services 
of considerable value in the formulation and passage of 
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legislation affording a remedy to Telefunken.. He had been 
horn of American parentage in (iennany when his father 
was Dean of a Seminary in (iennany and lie attended pub¬ 
lic schools in (Iennany until in* was about thirteen 
22 years of age. He had been admitted to the Ohio 
Bar in 1 SOT and practiced in (’inciminti, excepting 
tor service on the Bench of the ('ourt of Conimon Ideas 
of Hamilton County from 1012 to Idl'd. Hi* was on the 
Kxecutive Committee of the thru Mr. Hoover's Belief Com¬ 
mittee, for Central Kurope for several years and had 
charge of the distribution of relief in (iennany and 
Austria-Hungary. His practice in Cincinnati included rep¬ 
resentation for various consulate-, and better to take care 
ot international practice Ik* had opened an office in Wash¬ 
ington, I). (’. in 1021, where the plaintiff was associated 
with him in practice. .Judge Xippert and. through him, 
Mr. Brown were well acquainted with and had been asso¬ 
ciated in practice with Dr. W ilhelm Kicsselbaeh who was 
the Herman Commissioner on Mixed Claims Commission 
and came to Washington as -uch in 1022, and with Dr. Karl 
von Lewinski Herman agent before that Commission. The 
firm <>t Xippert and Brown represented a large number of 
Herman owners of properly which had been seized be tin* 
Alien Property ( ustodian, and also a number of large 
claims against (iennany before the Mixed (Maim- Com¬ 
mission. Conferences between Dr. Kicsselbaeh, .Judge 
Xippert and Mr. Brown in February, 11>2~>, led to a settled 
conviction on tin* part ot .Judge Xippert and Mr. Brown 
that tin* only way in which there could be accomplished 
either the return to the* Herman owners of the propertv 
seized and held by tin* Alien Properly (’ustodian. or the 
return to I<*|etunken ot the Undu> Station and patents 
seized by the l nited States through the Navy Department, 
or tin* value thereof, and the return to the Herman ship 
owners of tin* value of the -hips seized by tin* Cnited 
States, was by the coupling of these several subject- in one 
comprehensive legislative plan which should also include 
payments on account of the awards which had been 
•T> made for American Claims against (Iennany. Dr. 

Kicsselbaeh had been discussing the problem with 
American officials, particularly with Mr. Winston, under¬ 
secretary of the Treasure and Mr. Olds, of the State De- 
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partment, and with Mr. Sidley, Chairman of the* Committee 
of American claimants. When lie had included in the pro¬ 
posed settlement a demand for damages for conliscated 
ships and patents, Mr. Winston had declined to include 
such claims in any proposed settlement. Messrs. Xippert 
and Brown then conceived tin* idea of attempting to per¬ 
suade inlluential counsel, representing large amounts of 
the American Claims before the Mixed Claims Commission 
that the settlement of the American (Maims could best be 

j 

accomplished by coupling them in a comprehensive scheme 
with the settlement of Berman claims of both classes, that 
is, claims for property held by the Alien Property Cus¬ 
todian and claims for properly confiscated by the Cnited 
States, the ships, radio stations and patents. Of Xippert 
and Brown's own initiative but with Dr. Kiesscibach's 
approval, and through the Frankenthalers, the plaintiff as 
direct representative of Telefnnken claims, and as having 
authority through Dr. Kiesscibach to speak for German 
claims generally, sought to get support from the American 
claimants for such a plan by presenting it to tin* firm of 
Bigham, Knglnr and Jones, which firm represented Ameri¬ 
can claims which had been allowed in an amount of about 
thirty million dollars, approximately 20G of the total 
amount allowed to all American claimants against 
Germany. The committee of American Claimants, of which 
Mr. Sidley was chairman, was tin* Executive Committee of 
tin* American War Claimants Association, of which the last 
named firm was a member, represented by Mr. Oscar R. 

Houston, and which was then in process of perfect- 
• >4 ing its organization. The policy of the American 

War Claimants Association had theretofore been 
antagonistic to the return of German property or the pay¬ 
ment of German chums. The representation made by 
plaintiff and the Frankenthalers to Mr. Bighorn's firm per¬ 
suaded that firm of tin* desirability and practicability of 
cooperation between the American and German claimants, 
that firm having first satisfied itself by inquiry among 
others that Xippert and Brown and the Frankenthalers 
could "peak with authority for Hie Gorman group, Mr. 
Oscar R. Houston, a member of that firm, thereupon be¬ 
came active in the affairs of the American War Claimants 
Association, and advocated therein tin* plans for reconciling 
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the* several groups of claimants as presented to him by 
plaintiff and his associates. H<* was added to the Execu¬ 
tive Oommittee <>t tin* Association on March 24. 1925, tin* 
day when the Association was first formally organized. 
He presented in a written report made May (>. 1925, to the 
Executive Committee of tin* War Claimants Association 
two plans for legislation invoivimr mutual concessions by 
the fiennan claimants on tin* one hand, and the American 
on the other, one as oriirinatini; - with Messrs. Xippert and 
Brown, and tin* other as embodying discussions between 
lb*. Kiesselbach and the Secretary of tin* Oommittee. Mr. 
Otis. rhese two plans W(*r<* similar and were in general 
outline what was enacted into law in tin* Settlement of War 
Claims Act of 1928. The material ami proximate cause of 
the enactment of Settlement of War Claims Act of 1928 
was agreement between the American Claimants, of which 
the American War Claimants Association was the recog¬ 
nized spokesman on the one hand, and Dr. Kiesselbach and 
Mr. von Lew inski as spokesmen for the Berman claimants 
on the other hand, upon a plan of mutual concession as 
embodied in that Act. The activities of Xippert and 
*>•> Brown and tin* Erankenl !iah*rs aioiiu' the same lines 
wert* under discussion in correspondence between 
tin* members of the American War Claimants Association 
during March 192»>. The services of tin* plaintiff and his 
associates were a material contributing factor to the accord 
between the Berman and the American claimants. After 
the conferences held early in 1925 between the plaintiff and 
tin* Frankenthalers and Mr. !>iuha.m*s firm. Mr. Houston 
became and remained until the final enactment of tin* 
Settlement of War (Maims Act a leading and active factor 
in all negotiations between interested groups in the advo¬ 
cacy of legislation. He had durimr this period a definite 
imderstandinu with plaintiff and his associate's that he and 
they would advocate and support no legislative program 
that did not simultaneously provide for tin* American 
claims he represented and Telefunken’s claims and that if 
these respective interests became antagonistic so that this 
understanding' could not be properly adhered to, notice 
would be iffven. This cooperation and mutual confidence 
was a material contributing factor in securing the legisla¬ 
tion. On tin* other hand, I)r. Ki(*sselbach who had made 
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no progress towards securing the cooperation oi' the Amer¬ 
ican claimants and the Treasury officials in the recognition 
of the ship claims or the similar Telefunken claims until it 
was secured through plaintiff and his associates and Mr. 
Houston, relied until about November 1, 1025 on Xippert 
and Brown as a means of communication with the American 
claimants. On about November 1, 1025, the Treasury De¬ 
partment made known to Dr. Kiesselbach and to the Ameri¬ 
can claimants Association's representatives its willingness 
to advocate a comprehensive plan for settlement ;of war 
claims, known as the Mellon Plan, more liberal; to all 
classes of claimants than tin* plans before referred 
• »(i to in that it involved underwriting bv the United 
States of future payments, expected to be provided 
for by money received under the Dawes plan, and the rep¬ 
resentatives of both groups of claimants agreed to advo¬ 
cate it. Simultaneously, there occurred a personal! breach 
between Dr. Kiesselbach and Judge* Xippert. and coopera¬ 
tion between them was thereafter at an end. Thereafter, 
however, plaintiff and bis associates, principally through 
Judge* Xippert, continued to work for the agreed legislation 
in close* cooperation with Mr. Houston and others; of the 
Amerie*an War Claimants Association on the* one lianel, ami 
Mr. von Le*winski on the* other. After this breach and in 
the* course* of the* reduction to writing of the Mellon Plan, 
Dr. Kiessedbach sought to have a separate* figure*,; e*ightv 
million dollars, allocated to ships, and twenty million 
dollars to radio stations and patents taken ami used by 
the* United States; and plaintiff and Judge* Xippert inter- 
poseel in the* negotiation to prevent this as detrimental to 
the interests of Te!efunke*n, and did prevent it, and a 
single figure* of one hundred million dollars was kept in 
tin* plan as the* limit of the awards to ships, radio stations 
and patents taken toge*the*r. The* Mellon plan was proposed 
for legislation with administration's support in what was 
known as the Mills Bill, House Bill 108*20, (>0th Congress, 
1st Session. Plaintiff and his associate's participated 
through the* American Claimants' Commhte'c. in the draft¬ 
ing of provisions to go in this bill ami it contained pro¬ 
visions so drafted which were* appropriate to provide a 
remedy for Telefunken and which were applicable; to no 
other claimant. Plaintiff appeared and was heard for 
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lelet unken before the joint sub-committees of the* House 
advocating tin's bill. The bill failed of passage. In the 
course ot this and further legislative efforts, Jinline 
•»" Xipperl was most active and was at all times an 
influential factor, valuable to Telefunken. He had 
access to and tin* confidence of Speaker Lonuworlh of the 
House. Senator Borah, (’hairnian of the Committee on 
foreign Relations, and other legislators. He openly and 
explicitly .revealed to them his representation of Tele¬ 
funken and of other Herman claimants and his advocacy 
was by way <>t arguments addressed to their reason. He 
and plaintiff and their associates were of opinion, which 
opinion was proven correct by the resnlt, that the interests 
of all ot their clients, that is, those who had similar claims 
for return of property held by the Alien Propertv Cus¬ 
todian. a> well as Ieletunken, would best be served bv ad- 
\ ocat mu- no bill which did not provide a comprehensive 
plan tor the settlement ot both clashes of claims and the 
ship claims, as well as the American claims, for tin* reason 
that any bill which did less was not within the purview of 
the accord which had been reached between the several 
classes of claimants and could not command sufficient sup¬ 
port to be enacted. Consistently with this view, he effec 
lively opposed, through Speaker Lonirworth. any report to 
or consideration by the House ot Representatives of tin* 
first (Ireen Bill. House Bill 1>4-». fiffth Congress, 1st Ses¬ 
sion which, while it purported to provide for the interest 
of Telefunken. did not provide for the return of Herman 
property uenerally nor for all American claims. This bill 
was opposed also by Dr. Kiessclbaeh and Mr. von Lewin- 
ski, and not advocated bv the Trcasnrv Departnn*nt upon 
simil ar grounds, lit* then had information of the plan to 
hold heariim's in the fall of l!)*Jf> with a view to formulatim; 
leij'islation which could be parsed. At these hearings, Mr. 
Houston, who then continiu*d to cooperate with the p lain- 
titt and his associate's, was the representative of tin* Ameri¬ 
can claimants present at tin* critical juncture when 
• IS Chairman Hreen of the House Ways and Means Com¬ 

mittee, conducting these hearings, su.ififested that 
the American and Herman claimants inform the Commit- 
tee of tin* mutual concessions they would make as a founda¬ 
tion for legislation; and as a result a direct written ac- 
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cord between the two classes of claimants was; put in 
the form of a joint letter addressed to the Chairman of 
the (’ommittee, embodving substantially the return to the 
plan advocated by Xippert and Brown and by Mr. Kiessel- 
bacli and agreed to by Mr. Houston in the early: part of 
192o. This joint letter, signed by Mr. Sidley, as Chairman 
of the American War Claimants Association, and Dr. Kies- 
selbaeli, under date of December 1, 1920, was tin* basis of 
the second Green 1 >i 11 ( House Bill 17)009, 09th Congress, 
2nd Session) which was Militantially the same* as the set- 
tlenient of War Claims Act of 1928, and provided a forum 
and a remedy for Telefunken. Brown went over the phrase¬ 
ology of each bill which Judge Xippert told him had any 
prospect of passage. An amendment to this bill made on 
the initiative of plaintiff Brown who had suggested the 
identical amendment to the Xewton Bill (House Bill 12174, 
7)9th Congress, 1st Session), pending at the previous ses¬ 
sion of Congress, and communicated by Mr. Brown through 
Mr. Houston, and affecting only Tolefunken was made 
while the Bill was under consideration bv the Committee. 
This Bill was passed by tin* House but when reported by 
the Senate Committee there had been eliminated the pro¬ 
visions for Telefunken. Judge Xippert had taken appro¬ 
priate steps, through Senators whose attention lie had di¬ 
rected to this deficiency in tin* bill, to have 1 the provision 
restored when the Hill died March 2, 11)27, by reason of a 
filibuster directed against other legislation. At the suc¬ 
ceeding session of Congress the bill was reintroduced 
29 (House Bill 7201, 70th Congress, 1st Session) with 
the provision for Telefunken restored. Its legisla¬ 
tive progress was followed by Judge Xippert and, no oppo¬ 
sition developing, it was passed by the House and Senate 
and approved and is the Settlement of War Claims Act 
of 1928 and provided a forum and remedy for Telefunken. 

8. Immediately on the passage of this legislation, plain¬ 
tiff and George Frankenthaler formally notified Telefunken 
of its passage by letter and of the stops necessary to lx* 
taken by Telefunken to prosecute its claim before tin* 
War (Maims Arbiter set up by tin* Act. In reply Telefunken 
by letter dated April 20, 1928, to George Frankenthaler 
revoked the power of attorney and terminated the employ¬ 
ment first above referred to and convoved the information 
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that Telefunken had employed other counsel. On receipt of 

this letter, Frankenthaler and Brown under date of Mav 

• 

loth cabled Telefunken railing attention to the fact that 
Telefunken V right to terminate tin* eni])loyinent was con¬ 
ditioned upon payment of reasonable compensation to date 
of termination and then estimating a minimum recovery by 
Telefunken at $2,500.01)0, submitted $250,000 as a reasonable 
fee to cover tin* services now sued for to date. Telefunken 
replied by radiogram that full particulars would Ik* sent by 
letter and requested that tin* letter be awaited. Xo letter 
came. 

9. Karl (iconic Frank was tin* representative in this 
country of Siemens & Halske Company which owned stock 
in Telefunken and was referred to by it as its patent linn. 
He had boon intimatelv connected with tin* affairs of Tele- 
funkeii and Atlantic Communication Company. Some of 
the stock of the Atlantic ('ommunieation Company stood in 
his name as did also a portion of the mortgage on its 
40 Savvillo Plant. He participated with Willy Bredow. 

the named attornev in fact of Telefunken. in the orig- 
inal (employment of Frankenthaler and Brown and had 
shortly before that time recommended Xippert and Brown 
to Telefunken. During the period of the power of attorney 
to Frankenthaler and Brown until 1927, he was not em¬ 
ployed by Telefunken. During 192(5 on behalf of Siemens 
he had kept somewhat in touch with tin* progress of legisla¬ 
tion affect ini; German claims though his understanding of 
the details of tin* matter was imperfect. In January, 1927. 
at a time when it was expected the Green Hill which had 
passed the House and was then pending before the Senate* 
might be passed. In* wrote Siemens suggesting that inas¬ 
much as he had been Xecretarv of the Atlantic (’ommunica- 

• 

tion ('oinjiany, In* should be authorized to take care of the 
interests of Telefunken. Correspondence between him and 
Telefunken followed in which Telefunken gave a complete 
power of attorney to Frank in April 1927. in compliance 
with Frank's wishes in the matter. Telefunken by April, 
1927 had determined to break with Frankenthaler. Brown 
and Xippert and had left the time to Frank. Frank had ad¬ 
vised that it was not suitable at that time to break off imme¬ 
diately. Frank knew then that the matter be in*; handled 
by these counsel was no longer an Alien Property Cus- 
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todian matter but was a matter requiring legislation. Tele¬ 
funken and Frank informed George Frankentlialer (Alfred 
being then on the Bench) of Frank’s employment, but not of 
the decision to dispense with the services of Frankentlialer 
and Brown, and Frank continued to consult with Franken- 
thaler as with TelefunkeiFs attornev in the matter. Frank 
delayed terminating the employment of Frankentlialer and 
Brown in order to investigate and determine what would be 
to the best interests of the client. During this period he 
corresponded with Dr. Kiesselbaeh and conferred 
41 with von Lewinski. He received such information as 
led him to delav advising the termination of the em- 
])loyment of Frankentlialer, Xippert and Brown until after 
the passage of tin* War Claims Act of 1028; and at a time 
when Frank was in Berlin, and had so advised, the revoca¬ 
tion of authoritv above referred to was sent to George 
Frankentlialer. 

10. During 1026, in order to deal effectively with the pat¬ 
ent suit brought against Telefunken by the National Elec¬ 
trical Signalling Company, plaintiff and his associates had 
requested information from Telefunken and Telefunken 
had agreed to send a representative for the purpose 1 of sup¬ 
plying this information to America in January, 1027. As 
the result of the interposition of Frank in the matter, this 
representative was not sent to Frankentlialer, Xippert and 
Brown, and the matter of the settlement with the National 
Electrical Signalling Company was taken up independently 
in 1027 by Frank, and accomplished in October, 1027, with¬ 
out report thereof to Frankentlialer, Xippert and; Brown, 
though Frank had sought and obtained during 1027 some 
advice in the matter from George Frankentlialer. During 
1027, Frank had employed to represent Telefunken in suc¬ 
cession to plaintiff and his associates George S. Ward who 
had been employed in the office of the Alien Property Cus¬ 
todian from March, 1018, to May 31, 1021, and wlp>, with 
others, prosecuted the claim of Telefunken before the War 
Claims Arbiter to its final conclusion, which was a judgment 
in favor of Telefunken for five million dollars principal and 
interest calculated to December 31, 1028, making a total of 
$6,875,342.10, of which approximately fifty per centum has 
been paid to Telefunken. 
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11. The reasonable value of the services rendered by the 
plaintiff and his associates up to the time of the ter- 

42 mination of their employment on April 2o. 1D2S, was 
the sum of $250,000. 

12. The affairs of tin* Atl antic Communication Company 
were taken in charge on behalf of the Alien Property Cus¬ 
todian by Mr. Bradley Palmer, associate general counsel of 
the Custodian, and Francis P. (Jarvan, them the head of the 
Bureau of Investigation for the Alien Property Custodian, 
sometime prior to June, 101S, at which time the actual oper¬ 
ation of the station was by the Xavy Department. At that 
time all of tile stock of the corporation had been seized or 
transferred to the Alien Prouertv Custodian. Thuv placed 
in charge of tin* affairs of the corporation with themselves. 
John C. Tomlinson, Jr., an attorney then in the employ of 
the Alien Property Custodian, who became Secretary and 
Director, James A. Delahanty. of Xew York, who became 
counsel of tin* Company, and Ramsey Ilouget. who became 
patent counsel of the corporation. The affairs of the cor¬ 
poration were thereafter administered exclusively from the 
Xew York office of the Alien Property Custodian and those 
in char if e of its corporate affairs reported directly to the 
Alien Property Custodian, A Mitchell Palmer. There was 
no consultations with or instructions from the Washington 
office of the Alien Properly Custodian, excepting with and 
from Messrs. Palmer and Carvan. 'The negotiations with 
the Xavy Department for the conveyance to it of the prop¬ 
erties of the Company were about September. PUS. Tom¬ 
linson was the principal executive officer. The Corporation 
Management Division of the Bureau of Sales of the office of 
the Alien Property Custodian was located in Washington. 
It was in this Division that John Wilson Brown 111. was em¬ 
ployed from January 20. 1010. to April 15, 1021. The Cor¬ 
poration Management Division was charged with the 

4J duty of having a complete set of corporate actions 
taken in cases where the Alien Property Custodian 
had seized more than 15 */ of the capital stock of a corpora¬ 
tion and with the acceleration of the custodian *s policy of 
selling alien interests bv caHimr the directors* attention to 
the taking of steps to net companies ready for sale. The 
case of the Atlantic Communication Company came t<> tin* 
Corporation Management Division sometime in tin* year 
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1918, 1 > 11 1 it was considered by tin* head of the division, Mr. 
Brown's superior, as having been placed hv Mr. Painter and 

Mr. Garvan in charge of Judge Delahantv, John Tomlinson 

* » % 

and Ramsey Houget. who were not in lids Division and that 
responsibility for looking after legal matters on behalf of 
the Custodian was on .Indue Delahantv. There were ap¬ 
proximately six hundred corporations in the Corporation 
Management Division and each corporation was allocated 
within the Division to an attorney, and the Atlantic Com¬ 
munication Company was allocated to plaintiff Brown. This 
case, however, had been referred to the Xew York office for 
liquidation before the appointment of Mr. Brown and the 
Corporation Management Division had no part in the mat¬ 
ter thereafter. The allocation of this case to Mr. Brown 
was made because all cases wen* as a matter of routine allo¬ 
cated to someone. It was a routine of the Bureau of Trusts 
and the Corporation Management Division to have prepared 
supplemental demands in every case where property was to 
be sold or otherwise disposed of. When the supplemental 
demand was issued in respect of the stock of the Atlantic 
Communication Company in September, 1919, tin* schedules 
constituting additional pages attached to the* demands were 
identified bv the signatures of .John Wilson Brown III. The 
correspondence requesting tin* sending of minutes by the 
Atlantic Communication Company and the Xew York 
44 Patent Exploitation Company to tin* corporation 
Management Division at sundrv dates in 1919 and 
1920 was written and signed by plaintiff Brown for the Cor¬ 
poration Management Division and in the cast* of .replies 
was brought to his attention and sent by him to the file. 
Transmitted in such correspondence wen* tin* minutes of 
directors' meetings and stockholders’ meetings authorizing 
the sale of the Sayville plant and the interest in tin* patents 
owned by the Atlantic Communication Company to the Xavy 

i 

Department. The entire file of the Alien Property Cus¬ 
todian, which eventually included these minutes, was acces¬ 
sible to him. On July 15, 1919, as the person to whom: Atlan¬ 
tic Communication Company had boon referred in the cor¬ 
poration management division, he reported to the Wash¬ 
ington committee on Sales that Atlantic Communication 
Company was the owner of the wireless plant at Sayville, 
Long Island; that the Alien Property Custodian's holdings 
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constituted approximately of the capital stock: that 

tin* lull hoard ot directors had been installed; that Judy** 
Delahanty as Alien Property Custodian's eouns<*l was su¬ 
pervising the liquidation: that it was proposed to sell the 
plant to the l nited States (Jovernment and dissolve; that 
the sah* had been accomplished hut dissolution was beiny 
held up owiny to certain liquidation involving assets of the 
company. The action taken hy the Committee on this re¬ 
port 'vas to order this comment to In* made a part of the 
minutes of the (’ommittee* and to confirm the previous ref¬ 
erence ot the Atlantic ( ommimb*at ion (’ompanv to the su¬ 
pervision and liquidation division of the Bureau of Sales 
at Xew ^ ork (’ity. He had nothin**- to do with and no eon- 
tact while in the office of the Alien Propertv (’ustodian with 
the case of Telofunkon. as distinguished from that of 
4o Atlantic ('ommunication (’ompanv, nor anything to 
do with such seizures or supplemental seizures as 
there may have been of the patents owned by Telefunken, 
nor with their conveyances to the Xavy Department. 
Neither Telefunken nor any of its ayents knew that plain¬ 
tiff Brown had any contact with its affairs or those of its 
subsidiaries while lie was in the office of the Alien Property 
(’ustodian until after this suit was tiled and the defense on 
behalf ot leletunken was beiny prepared bv its counsel. 
The procedural reyularity of what had been done bv the 
Alien Property ( ustodian and by his nominees the officers 
and directors of the Atlantic (’ommunication (’ompanv, was 
at no time brouyht into question either bv Telefunken or by 
the plaintiff and his associates or by the attornevs who sue 
c(*ed(*d them as attorneys for Telefunken. Plaintiff’s rep¬ 
resentation ot leletunken was from the be^inniny known 
and openly avowed to tin* Alien Property (’ustodian and no 
objection Oil the yround of his prior employment was made 
or suyyested by any person until the pleas were filed herein. 

Id. The plaintiff, John Wilson Brown, III. at the time of 
the execution and acceptance of the Contract of employ¬ 
ment in June ID’2'2. was an attorney-at-law, dnlv admitted 
to practice before the Court* of the District of Columbia, 
haviny been admitted to practice by the Supreme Court of 
the District of Columbia on Xovember 4. lbiM and thereto¬ 
fore in Marvland. 
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14. At the time plaintiff and Frankenthaler accepted em¬ 
ployment and agreed to the* terms thereof with regard to 
compensation, plaintiff was informed of the fact that more 
than $100,000 was in the* possession of the* Alien Property 
Custodian in the trust of defendant Telefunken, and there¬ 
fore recoverable as soon as the* time for the return of alien 
property should arrive, and also that tin* Administra- 
4ti tion had agreed to the* enactment of legislation to 
provide for the partial return of funds so held in 
trust and for the* payment of interest on the balance. 

lb. The sources from which the plaintiff obtained the 
information upon which lie acted as attorney for the de¬ 
fendant were statements math* to him bv agents of the 
defendant, tin* public prints, including Senate Document 
Xo. 4.*)f), both Congress, Md Session, tin* report of the Alien 
Property Custodian for lbl8, submitted March 1, HUD, 
Senate Document Xo. 1S1, tilth Congress, 2d Session, the 
report of the Alien Property Custodian submitted jin re¬ 
sponse to Senate Resolution of January o, 1B22, April 10, 
1022, a statement of Francis P. Garvan, formerly Alien 
Property Custodian, published by the Associated Press 
.July 7, 1022, as follows: 

“The Chemical Foundation case will become the gov¬ 
erning precedent in tin* sale of all wireless patents and 
plants to the United States Government for the nominal 
sum of $140,000. These were* all sold to the Government 
for what, of course, is an inadequate price.”, 
tlu* title and assignment records of the United States Pat¬ 
ent Office, of which plaintiff had made immediately on his 
employment an extensive search and report, and, other 
sources to which the information so obtained led. 

16. The liles which were in tin* Corporation Manage¬ 
ment Division of tin* Alien Property Custodian when plain¬ 
tiff Brown was there employed, including tlu* corporate 
minutes of Atlantic* Communication Company and Xew 
York Patent Exploitation Company, were public records. 

17. At the time plaintiff and Frankenthaler were em¬ 
ployed by Telefnnken, Dr. Karl George Frank, Telefun- 
ken's agent who participated in negotiations for their em¬ 
ployment. knew that plaintiff had been formerly in the 
employ of the Alien Property Custodian. 

18. That services contemplated by tin* contract of 
47 employment and rendered by plaintiff and his asso- 
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dates wore* in part services in aid oi‘ the* Alien Prop¬ 
erty Custodian in tlu* defense of the fund held hy tin* Alien 
Property Custodian for the defendant against claims l»y 
others, notahlv the claim of Kintner and Rarrett, receivers 
for National Klectrie Signal lint; - Company. beinu the same* 
company as is referred to in lindini* - Xo. 10. 

10. The Contract of Kmployment of .June 22. 1022 was 
drafted hv the Plaintiff. In draftin'* - it he had in mind 
that it mii;iit become necessary to obtain legislation which 
would establish a forum, before which his client's claims 
niiiiht be set up, and he also had in mind that the terms of 
tin* contract included the obtaining of legislation that miifht 
be necessary for establishing his client's claim>. 

20. The written contract contemplated and included such 
services as miidit thereafter become necessary or advisable 
in securing remedial legislation in consideration of a con¬ 
tingent reward out of and interest in any recovery by the 
defendant resultin'* - from such services. 

21. In the performance of the duties of the Custodian 
and because the stock of the Atlantic Communication Com¬ 
pany and of the New York Patents Kxploitation Corpora¬ 
tion. subsidiaries of the defendant herein, was owned by 
the defendant, an alien enemy, the Custodian was required 
to and did take charge of tin* administration of the ’prop¬ 
erty and affairs of the said Atlantic Communication Com¬ 
pany and of the said Xew York Patents Kxploitation Cor¬ 
poration, and in due course caused tin* property of the 
Atlantic Communication Company, consisting of a wire¬ 
less station at Sayville, Loim Island, and certain pat- 

4S ents, to be sold to the l nited States (lovernnient. 
and r(*ceiv(*d tin* avails of such assets. 

22. In due course the Custodian also caused certain pat¬ 
ents. which were tin* property of the Xew York Patent.-* 
exploitation Corporation and others owned by tin* defen¬ 
dant, to be sold to the Tinted States (lovornmelit. and re¬ 
ceived the avails thereof. 

22. In the administration of the affairs of tin* said Atlan¬ 
tic ( ’oninuiideation Company and the said Xew \ ork Patents 
Kxploitation Corporation, tin* Custodian caused to lx* is¬ 
sued to himself certificates representin'*: substantially all 
of the shares of stock of said companies, and selected tin* 
Hoards of Directors which managed and controlled them 
under him until their final Inundation. 
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24. Tlu* Custodian in effect sustained to the said Atlantic 
Communication Company and the said New York Patents 
Kxploitation Corporation the relation of manager.; 

25. Under the direction of the Custodian, the plaintiff 
attended to certain of the matters of the said Companies, 
wrote, received and examined letters and papers touching 
the closing up of their affairs, and had the rijdit of access 
to all the documents and files of the said Companies that 
were in the Custodian's Office in Washington, I). C. 

2(>. Plaintiff sustained the relation of attorney to the 
Custodian concerning tin* Atlantic Communication I Com¬ 
pany's matters, and the Xew York Patents exploitation 
Corporation's matters. I 

27. lie had an intimate knowledge of the method of 
dome: business in the Custodian’s ()fliee, and while: there 
employed lie always had access to any files therein. 
4!) 2S. Some of the documents in the Custodian’s office 

which came under plaintiff’s attention related to the 
seizure bv the United States Government, or its agents, and 
tin* sale to the United States Government of tlu* property of 
the said Atlantic Communication Company and the said 
Xew York Patents Exploitation Corporation, whose certifi¬ 
cates of capital stock had been seized and wore held by the 
Alien Property Custodian. 

29. The plaintiff was employed from January, 1919, to 
May 15, 1921, as attorney in the Office of the Alien Prop¬ 
erty Custodian, and in the performance of his duties in that 
regard, his relation to tin* Custodian was the relation of 
attorney and client. As such he had under his supervision 
and attention the matters and affairs of tlu* Atlantic! Com¬ 
munication Company and the Xew York Patents Exploita¬ 
tion Corporation, subsidiaries of the defendant, who were 
the owners of the capital stock. Their properties had been 
and their capital stock was, seized by or under the direction 
of the Alien Property Custodian, an agency of the United 
States Government, and said properties wen* sold to the 
United States for the use of the Navy Department. 

50. Pursuant to the contract of employment of June 22, 
1922. plaintiff and his associates made claims against the 
Alien Property Custodian and the United States Govern¬ 
ment for the return of the seized property, or compensation 
for its actual value, upon the ground that such property had 




40 


•JOHN WILSON BLOWN, III, VS. 


Ihh ‘11 sold by or under tin* direction of llie* Alien Property 

Custodian to the Cnited States at a grossly inadequate price. 

Ml. Defendant had certain funds in the hands of the Alien 

Property Custodian representing the proceeds of property 

seized and the plaintiff and his associates undertook 

at) to obtain recovery therefrom of the sum of $10,000.00 

under a Statute of the Cnited States known as the 

Winslow Act passed in the year 102M. 

MM. By letter <>1 dune Mu, lPi!.), plaintitCs associate. 

Alfred Frankentlialer. notilied defendant that no reniedv 

could he obtained bv litigation and that recoverv on defen- 

• • • 

dant's claim against the Cnited States would have to wait 
remedia 1 legislation. 

MM. Tliereafter plaintiff and his associates made no effort 
towards obtaining relief for defendant bv litigation but 
interested theniselves in various plans for furthering and 
securing legislation to enable the defendant to recover from 
the Cnited States compensation for it> patents and radio 
stations seized and sold to the l nited States, claiming that 
they were sold at an inadequate price. 

JFXXIXCS BAILFY 

,/USf ICC. 


District Court of the Cnited States for the District of 

(’olumbia 

Wednesday, September MM. 1 DMT 

Session resumed pursuant to adjournment, 1 Ion. denning: 
Bailey, Justice, presiding. 


This cause bavin" 1 been heretofore duly argued and sub¬ 
mitted to the Court, the Court this day linds for the defen¬ 
dant. 

And thereupon, the plaintiff by his attorneys of record 
waives the time within which to lib* a motion for a new trial, 
and judgment oil the linding of the Court ordered. 

Wherefore, it is considered that plaint iff take nothing by 
this action, that defendant go hence without day, be 
Ml for nothing held and recover of plaintiff its costs of 
defense to be taxed by the clerk and have execution 
thereof. 
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From the foregoing- judgment the plaintiff by his attor¬ 
neys of record, in open Court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
lixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the; clerk 
in lieu thereof. 


Memoranda 

September 22, 1037 

$50 deposited by Lesli for Plaintiff in lieu of appeal bond. 
Bill of Exceptions and copy signed and made of record. 


Assignment <>f Errors 
Filed November 11, 1037 


Conies now tin* plaintiff, John Wilson Brown, III, appel¬ 
lant herein, by his attorneys, and assigns the following er¬ 
rors on his appeal herein: 

1. The Court erred in denying the motion of the plaintiff 
for judgment against tin* defendant for $250,000.00, with 
interest from the date of IIling suit, and costs, upon the 
ground that plaintiff was entitled to recover said amount 
on the facts found herein, both upon the contract of June 
22. 1022, and on (juanfnm meruit. 

2. The Court erred in denying the motion of the plaintiff 
for judgment separately on the third count of the declara¬ 
tion for $250,000.00, with interest from the date of 

52 filing suit, and costs, upon the ground that plaintiff 
was entitled on the facts found herein to recover the 
amount found as the reasonable value* of the services ren¬ 
dered by plaintiff and his associates to the time of the ter¬ 
mination of their employment, upon (juantnm meruit. 

3. The Court erred in holding that the* contract of em¬ 
ployment of June 22, 1922, was void as against public 

! lolicv. 

4. The Court, having found and held that the services of 

plaintiff and his associates were accepted by and benefited 

the defendant and were not in their nature intrinsicallv 

• 

illegal, improper or against public policy, erred in holding 
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that the supposed invalidity of said contract of employment 
precluded recovery on any count herein, particularly on 
the third count which was on (/uantum meruit. 

•j. The Court erred in holding that anv contingent ele- 
nient in the contract of employment of June 22, 15)22, fur¬ 
ther performance of which was prevented by the discharge 
of the attorneys, was a bar to recovery on </ uantum meruit 
for services theretofore rendered, all of which were proper 
and le.tral and in no way contrary to any public policy. 

(i. The Court erred in including in findings of fact num¬ 
bered 20. 24, 20 and 2b conclusions of law. and in making at 
the request of the defendant iindiniis numbered 21 to JO 
which, insofar as they deal with matters of fact, merely 
repeat in summary and therefore less accurate* form facts 
more fully set out as primary facts in findings numbered 
1 to 17. 

STANTON C. PFHLLH 
PAUL H. LKSI1 
Attorneys for Plaintiff. 

Service and copy acknowledged this 11" day ol 
November, 19J7. 

(i. THOMAS DUNLOP 

A. T. 

A tf oruei/ for Defendant. 


j.J 


Dcsif/natinn of Record 
Filed November 11, 19J7 


('ome> now tin* plaintiff, John Wilson Brown, III, by his 
attorneys, and designates for inclusion in the record on 
appeal— 

1. The declaration, filed October JO, 192S. 

2. Amended pleas, filed December l.”>, 19J2. 

J. Implication and joinder in issue, filed January 10, 
ibJJ. 

4. Memorandum of judgment, entered November 10, 

1933. 

3. Memorandum of filing of mandate from Court of Ap¬ 
peals reversing judgment, filed November 14, 1935. 
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6. Memorandum by Jesse C. Adkins, Justice, directing* 
the entry of judgnieiit on mandate, filed March 31, 1936. 

7. Memorandum of judgment on mandate ordering new 
trial, entered March 4, 1937. 

S. Stipulation waiving jury trial, filed May *24, 1937. 

9. Findings of fact bv Jennings Bailev, Justice, tiled 
September 22, 1937. 

10. Memorandum of judgment and notation of appeal, 
entered September 22, 1937. 

11. Memorandum of deposit in lieu of bond on appeal, 
made September 22, 1937. 

12. Memorandum of signing of bill of exceptions, 
o4 signed and made a part of record September 22, 
1937. I 

13. Assignments of error, filed November 11, 1937; 

14. This designation. 

STANTON C. PFFLLH 

PAUL E. LESH 
Attorneys for Plaintiff. 

Service and copy acknowledged this 11" day of Novem¬ 
ber, 1937. 

(1. THOMAS DUNLOP 

A. T. 

Attorney for Defendant. 


on 


District Uourt of the United States 
for tin* District of Columbia. 


United States of America, 

District of ('o\mnl/ia. ss: 

I. (diaries E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
tin* foregoing pages numbered from 1 to 7)4, both inclusive, 
to Ik* a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which H made 
part of this transcript, in cause No. 76029 in Equity, where¬ 
in John Wilson Brown, TIT, is Plaintiff and (losellschnft 
Eiir Drahtlose Telegraphic M. B. II., a corporation, is De¬ 
fendant, as tin* same remains upon the files and of record 
in said Uourt. 
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IX TESTIMONY W HEREOF, I hereunto subscribe mv 
mum* and;affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this lltli day of December, VXu. 


(Seal) 


C. E. STEWART, 

Clerk. 


bb Endorsed: Filed Sep 22 10o7 I'nited States Court 
ot Appeals tor the Distinct of Columbia Filed Dec 
Id 1037 Moncure Burke, Clerk 

In tlu* District Court of tin* I’nited States 
tor tin* District of Columbia 

At Law Xo. 70,020. 

•John* Wilson Brown*, III, /V/////////*, 

v. 

Dkskllschakt Fra Drahtlosk Tklkorai’hik, M. B. II., I)r- 

f end ant. 

Hdl of hkreej)tions 

I>E I I K EM EM BEREI) that tlu* above entitled cause 
cairn* on for trial before Mr. .Justice Bailey on the 24th day 
ot Ma\, 10 .h, and till* issues <> 1 tact were tried and deter¬ 
mined by the Court without tlu* intervention of a .Jury pur¬ 
suant to the stipulation in writing duly tiled and elsewhere 
in this record appearing, and tin* following proceedin'.;^ 
were had : 

Evidence was adduced by tlu* parties respectivelv. 

Requests for special findings by the Court upon tin* fact> 
were submitted in writing by the parties respectively. 

()bj(»ction was made by tlu* defendant to tlu* proposed 
findings requested by plaintiff which now appear anuum 
the findings made* by tlu* Court numbered 14. lb and 1(5 
(and elsewhere in this record appearing), upon the ground 
that said findings were* not supported by the testimonv and 
that the testimony is to tin* contrary. 

Objection was made by tin* plaintiff to the proposed find - 
inir requested by the defendant which now appears anionu 
the (indiims made by tin* (’ourt, numbered 20 (and else¬ 
where in this record appearing), upon tin* ground that tlu* 
losral effect of a written contract is not appropriate to !><• 
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found as a matter of fact, also on the ground that the words 
“an interest in anv recovery" deal with a legal conclusion 
not involved in this suit at law; to the findings proposed 
by the defendant similarly now numbered 21, 22, 23, 24, 25, 
2(J, 27, 28, 29 and 30, upon the ground that insofar as they 
deal with matters of fact they merely repeat and seek to 
emphasize in summary form facts more particularly 
57 and accurately set out in the findings requested by 
the plaintiff which are now as found by the Court 
numbered 1 to 17; and plaintiff objected to Xo. 24 on the 
further ground that the relationship of the Custodian to 
tin* companies mentioned was, upon the facts elsewhere 
found, a matter of law; and to *2(5 and 29, upon the further 
ground that the relationship sustained by the plaintiff to 
the Custodian was, upon the facts elsewhere found, ai mat¬ 
ter of law. 

Thereafter the Court made its findings upon the facts as 
elsewhere in the record will appear. 

Thereupon the plaintiff prayed exceptions to the action 
of the Court in making the findings at the request of the 
defendant to which plaintiff had as above stated objected, 
and defendant prayed exceptions to the action of the Dourt 
in making the findings at the request of the plaintiff to 
which the defendant had as above stated objected; and said 
exceptions were 1 duly allowed and noted. 

Thereupon the plaintiff moved for judgment for Two 
Hundred Fifty Thousand Dollars ($250,()()().()()), with in¬ 
terest from the date of filing suit, and costs, upon the 
ground that plaintiff was entitled on the facts found to 
recover herein tin* amount found to be the reasonable value 
of the services rendered by the plaintiff and his associates 
to the time of tin* termination of their employment on April 
20. 192S, with interest, both upon the contract of June 22, 
1922, and on (/Kant h»i mmiif; the defendant objected on 
the grounds stated in tin* “(Vmclusions of Law” requested 
by defendant as hereinafter quoted: and the Court over¬ 
ruled the motion, to which action of the Court the plaintiff 
noted and was allowed an exception. ; 

Thereupon the plaintiff moved for judgment separately 
on the third count of the declaration for Two Hundred 
Fifty Thousand Dollars ($250,000.00), with interest from 
the date of filing suit, and costs, upon the ground that the 
plaintiff was entitled on the facts found to recover herein 
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tin* amount found as the reasonable value of the services 
rendered by the plaintiff and his associates to the time of 
the termination of their employment on April 20, 1028, upon 
quantmu , meruit; the defendant objected on the same 
grounds as those stated in opposition to plaintiff’s first 
motion; and the (’ourt overruled the motion to which 
bS action of the (’ourt tin* plaintiff noted and was al¬ 
lowed an exception. 

In so ruling the (’ourt announced that the conclusions of 
law requested by the defendant to be entered by tin* ('ourt 
would be “ranted, as follows: 

1. The contract of employment entered into June 22, 
1H22, between plaintiff and defendant is void as against 
public policy and tin* plaintiff* is not entitled to recover in 
this action. 

2. The special findings of the ('ourt are therefore find- 
inns havini*' tin* legal effect of a verdict for the defendant 
and judgment will be entered accordingly. 

To said conclusions of law and to the proposed entry of 
judgment for the defendant, plaintiff objected upon the 
“rounds that tin* contract of June 22. 11)22, did not call for 
the performance of any service or the doing of any act con¬ 
trary to public policy, nor was the compensation agreed to 
be paid for the service to be rendered thereunder contrary 
to public policy; that no act contrary to public policy was 
done pursuant to said contract: and that, assuming said 
contract to In* void, the services of plaintiff and his associ¬ 
ates for which compensation is claimed were accepted by 
and benefited the defendant and were not in their nature 
intrinsically illegal, improper or against public policy, and 
therefore compensation can be recovered under the third 
count of the declaration which is on quantum meruit. 

Thereupon tin* defendant moved for judgment for the 
defendant on tin* grounds stated in the conclusions of law 
requested by the defendant and granted by the (’ourt: the 
plaintiff objected upon the grounds stated in support of its 
motions and by way of objection to said conclusions of law; 
and the motion was granted by the (’ourt, to which action 
of the (’ourt plaintiff* noted and was allowed an exception. 

All of which exceptions as stated in the foregoing Bill of 
Exceptions were duly noted by the (’ourt at the time the 
same were severally taken, and this Bill of Exceptions is 
signed as containing the several exceptions taken at the 
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trial of the above entitled cause nunc pro tunc this 22rid day 
of September, 1937. 

JENNINGS BAILEY 
Justice. 

Endorsed on (’over: No. 708(i. John Wilson Brown, III., 
Appellant, vs. Gesellschaft Fur Drathlose Telegraphic, M. 
B. II., a corporation. United States Court of Appeals for 
the District of Columbia Filed Dec 13 1937 Moncure 
Burke, Clerk 
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In denying the present appellant relief in 1935, the 
late Justice Josiah A. Van Orsdel said: 

“Our conclusion is reached somewhat reluc¬ 
tantly, since defendant’s conduct is not entirely 
above reproach. After reaping the reward of 
plaintiff’s efforts, through which a claim for 
$5,000,000 was established, defendant elected to 
terminate plaintiffs’ employment * . Common 
honesty would seem to dictate * payment by de¬ 
fendant of reasonable compensation for the ser¬ 
vices it received * . * unfortunately the court is 
restrained * from granting plaintiff any relief.” 

This brief is written to demonstrate that there need 
not be done the injustice which Justice Van Orsdel re¬ 
gretted. 
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Itoiteb States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA 
October Term, 1937 


No. 708G 


John Wilson Brown, III, Appellant , 


v. 


Gesellsciiaft fx’r Drahtlose Telegraphie, M. 15. II., 

a Corporation. 


BRIEF FOR APPELLANT. 


STATEMENT. 

This is an appeal by the plaintiff below from a judg¬ 
ment for defendant in an action at law entered upon 
findings bv the court before whom the case was tried 
without a jury. 

This Court in Ges ells eh aft fur Drahtlose [Tele¬ 
graphic, M. B. II ., v. Brown , 64 App. D. C. 357, decided 
May 13, 1935, reversed a judgment for the present ap¬ 
pellant, and remanded for proceedings not inconsistent 
with that opinion. Appellee will contend on this appeal 


that this Court’s former opinion compels a present 
judgment of affirmance. 

Appellant sued for damages for wrongful discharge 
in breach of a contract of employment (count 1, R. 1) 
for compensation due under the contract (count 2, R. (>) 
and in quantum meruit for professional services ren¬ 
dered (count 3, R. 11). The services were rendered by 
(present judge of the Supreme Court of New York) 
Alfred Frankenthaler, (former judge) Alfred K. Xip- 
pert, of Cincinnati, George Frankenthaler, of Xew 
York, who had assigned their claims to appellant 
shortly before suit (R. 23-24), and by appellant, over 
a period of six years (11)22 to 1928) to the appellee, the 
Wireless Corporation of Germany, commonly referred 
to as Telefunken, in the protection of its rights and the 
recovery of compensation for its vast property inter¬ 
ests in the United States which had been seized bv our 
Government as an incident to the World War. 

The facts of employment (R. 20, 23), the rendition 
of services (R. 23-31), the value of the services (R. 
34), and the discharge without fault on the part of 
appellant and his associates (R. 32-33) are now un¬ 
challenged and were expressly found. The services of 
counsel resulted in an allowance of Telefunken's claim 
in the principal sum of $5,000,000 with interest calcu¬ 
lated to December 3, 192S, making a total of $0,875,- 
342.19, of which approximately 50 per cent has already 
been paid Telefunken (R. 33). The reasonable value of 
the services rendered by appellant and his associates 
to the termination of their employment on April 20, 
1928, was $250,000 (R. 34). 

The sole defense now left in the case is that the con¬ 
tract of employment was void as against public policy 
(R. 46). 
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The contract of employment (R. 2-3) provided for 
compensation as follows: A fixed retainer of 25 per 
cent of the first $100,000 recovered (and that amount 
was then known to be returnable from the Custodian 
without regard to the claim later allowed for property 
taken without compensation, Finding 14, R. 37), and 
a reasonable fee not fixed in amount or percentage for 
services resulting in recoverv in excess of that amount, 
to be paid only out of recovery. Then the contract 
provided— 

“We reserve the right to terminate this employ¬ 
ment at any time, provided that at the time of 
revocation a fair and reasonable fee for vour ser- 
vices rendered to the date of termination shall be 
paid in lieu of your contingent interest in the re¬ 


coverv. 




Inasmuch as the discharge of appellant and his as¬ 
sociates was not accompanied by the payment to them 
of compensation to date, the first count of the declara¬ 
tion complains of the discharge as in breach of; con¬ 
tract, and sounds in damage for breach (R. 5-6). 
The second count assumes that the contract gave Tele- 
funken the right as well as the power to discharge and 
that its contract in that event amounted to an agree¬ 
ment to pay fair and reasonable compensation to the 
date of discharge, and the count is on this agreement 
(R. 10-11). The third count discards the contract alto¬ 
gether, and claims for the services in quantum meruit 


(R. 14). 

The case has been twice tried below. The first trial 
resulted in a judgment for plaintiff for $250,000.00, in¬ 
terest and costs (R. 19). This was reversed on appeal 
to this Court (R. 19) in case Xo. 6294. 
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As appears from the opinion of this Court, under 
title GcseUschaft fur Drahtlose Telegraphic . M. B. II. 
v. Brown, 64 App. D. C. 357, the case was presented and 
considered here as arising’ solely on the second count. 
There was no discussion either of the claim of damages 
for wrongful discharge, nor of the quantum meruit 
count. The Court quotes a finding, made by the court 
below on the former trial, but not made on the new trial 
nor in the present record, as follows (p. 358): 


“Such services as were performed by the plain¬ 
tiff and his associates were ail pursuant to and 
comprehended within the provisions of the written 
contract of employment of June 'I'l , 1922, and there 
was no employment of the plaintiff or any of 
his associates, Alfred Frankentlialer, George 
Frankenthaler, or Alfred K. Xippert, indepen¬ 
dent^ of said written agreement." 


If this finding had anv effect confining the relief to 
be granted or considered exclusivelv to the written 
contract, the Court need not on this appeal concern 
itself as to whether such effect was proper, because 
as above noted that finding (which was Xo. 26 in Rec¬ 
ord 6294) was not made on the re-trial which is now 
here for review. 

The briefs on the former appeal show that counsel 
for appellant, then appellee, as well as counsel for ap¬ 
pellee, then appellant, directed the attention of this 
Court on that appeal only to the second count of the 
declaration, both sides apparently considering that the 
judgment below was to be considered as having been 
entered on that count. 

The present appellant’s brief stated (Brief for Ap¬ 
pellee, in Xo. 6294, p. 4): 

“The second count of the declaration (R. 7-11) con¬ 
tains the essential facts averred.” 
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The present appellee's brief stated (Brief for Ap¬ 
pellant, in Xo. 6294): 

(p. 1) “This is an appeal from a judgment * * * 
for alleged services under a written contract’I’ 

and 

(p. 5) “Brown brought an action for recovery of 
compensation under the provisions of the agree¬ 
ment.'’ 

The opinion in that case concluded as follows (p. 
362): 

"The contract stipulated that in case of revoca¬ 
tion ‘a fair and reasonable fee’ should be paid for 
the services rendered. Common honesty would 
seem to dictate a compliance with this condition of 
the contract, and the payment by defendant of rea¬ 
sonable compensation for the services ii received at 
the hands of the plaintiff and his associates! On 
the contrary, corporate conscience is satisfied by 
pleading the rule of public policy, and unfortunate¬ 
ly the court is restrained, by virtue of thisi rule, 
from granting plaint’>if any relief. 

“Xor are we impressed with the suggestion that 
inasmuch as defendant availed itself of the right 
under the contract to terminate this employment 
and to pay ‘a fair and reasonable fee’ for the ser¬ 
vices rendered to the date of termination, that the 
action here may be upheld, since it is in the nature 
of a suit in quantum meruit to recover reasonable 
and fair compensation for the services rendered. 
The difficulty with this contention is that the de¬ 
termination of the compensation, if any, defendant 
is entitled to, depends upon the services rendered, 
and this at once leads to the terms and conditions 
of the contract which, if void, prohibits the re¬ 
covery of any compensation under it.” (italics are 
ours) 
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The mandate of this Court merely reversed the judg¬ 
ment below and remanded for further proceedings not 
inconsistent with the opinion of this Court (R. 19). The 
present appellee, then appellant, sought no other order 
while the case was here, but in the court below appellee 
then moved for judgment for defendant and appellant 
insisted on a new trial, which was ordered (R. 19). 

Appellee then sought a judgment without re-trial by 
application to this Court “for clarification or interpre¬ 
tation of mandate”, which appellant opposed on 
grounds identical with those taken by it on this appeal 
(par. 2S-30, typewritten brief tiled in Xo. 6294, April 
11, 19.46), and this Court denied appellee's motion. 

The record order for new trial was thereupon en¬ 
tered in the lower court (R. 20). 

On the re-trial, on the evidence adduced at the former 
trial, and additional evidence (R. 20), the court found 
all the facts upon which this appellant had relied on the 
former appeal, without change in findings Xos. 1 to 12, 
inclusive (R. 20-36, R. in 6294, 2(5-42), it found finding 
Xo. 13 with an addition (R. 36), it made new findings 
Xos. 14 to IS covering facts material to this appellant 
and not among the findings which were before this 
Court in Xo. 6294, over the objection and exception of 
the appellee as to Xos. 14 to 16 on the ground that the 
testimony was to the contrary (R. 44), and in the place 
of findings Xos. 16 to 67 which were before this Court 
in Xo. 6294, the court made present findings Xos. 19 
to 33 (R. 3S-40), which were requested by appellee and 
modified bv the court. 

It should be noted as matter of fact that not one of 
the findings made in Xo. 6294 which this Court quoted 
in its opinion was made again on the re-trial. From the 
standpoint of legal relevancy and materiality, we note 


as more important the finding below on the re-trial of 
facts (Xos. 14 to 18) not found on the first trial, and 
particularly Xos. 15 and 16 (R. 37). 

With a compressed statement of the essential facts 
in the first eighteen findings of fact (R. 20-38), it would 
only duplicate the printed matter to be read bv the 


Court to reproduce them here. A summary, of what is 
already compressed, does not convey as impressive a 
picture of appellant’s case as the findings disclose, but 
the following may be useful to show the questions in¬ 
volved. 


The only wireless station owned and operated in this 

countrv bv anvone who became an alien enemv in the 
* * * *. 

World War was that of Telefunken, at Savville, Long 
Island, which also owned some seventv-six very valu¬ 


able United States patents relating to wireless trans¬ 


mission and reception. Title to the Savville plant, sub¬ 


ject to mortgage bonds held by Telefunken, was in the 

whollv owned subsidiary Atlantic Communication Com- 
• • 

pany, which had also a license to use the patents subject 
to termination if Atlantic Communication Company at¬ 
tempted to assign the license (R. 21). 

These properties, plant and patents, of Telefunken 
were in fact taken, commandeered and seized by the 


Xavy Department, in February, 1917, before the United 
States entered the War (R. 21), and of course before 


there was anv legal machinerv for seizure through the 
Alien Property Custodian. In 1918 the Alien Property 
Custodian formally seized the capital stock of the At¬ 
lantic Communication Company, installed officers, and 


through them conveyed legal title, to all that the Atlan¬ 
tic Communication Company held, to the Xavy Depart¬ 
ment (R. 21-22) at a price agreed upon in September, 
1918, in negotiations with the Xavy Department (R. 
34). In January, 1919, the Custodian seized the title of 
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Telefunken itself in the patents, and by the close of the 
period covered by the Alien Property Custodian’s re¬ 
port for 1918 (which was February 15, 1919), the pat¬ 
ents had been conveyed to the United States (R. 22). 
The consideration, $144,000.00, paid by the Xavy De¬ 
partment was applied in part to the mortgages held by 
Telefunken on the Sayvilie plant, and paid to the Alien 
Property Custodian for Telefunken, but patent litiga¬ 
tion by the National Electrical Signalling Company, 
and perhaps others, against Telefunken and the Atlan¬ 
tic Communication Company prevented dissolution of 
Atlantic Communication Company and the closing out 
of the Telefunken trust in the office of the Alien Prop¬ 
erty Custodian until some years later in 1927 (P. 33). 
The affairs of the Atlantic Communication Company 

were administered exclusivelv bv the New York office of 

• • 

the Alien Property Custodian from some time prior to 
June, 1918, at which time the actual operation of the 
wireless station was by the Xavy Department (R. 34). 

Appellant Brown was employed in the Washington 
office of the Alien Property Custodian from January 
20, 1919, to April 15, 1921. He had no contact whatso¬ 
ever with the seizures of Telefunken*s property (R. 
34). The sale of the assets of Atlantic Communication 
Company to the Xavy Department had been accom¬ 
plished before he was employed, but during the subse¬ 
quent liquidation of the affairs of that company he had 
contact on behalf of the Washington office with those in 
New York handling the affiairs of the Atlantic Commun- 
ication Company by way of getting into the files records 
of what they had done so far as shown by the corporate 
minutes. The detail of his contact is in finding Xo. 12 
(R. 34-36). Emphasized by appellee was a report by 
appellant that the affairs of this company were in 
charge of the New York office, to which office prior ref- 
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erence of it was thou confirmed (R. 36). At most appel¬ 
lant had opportunity to know the procedural regularity 
of what had been done. 

The lower court found as a fact that the procedural 
regularity of what had been done by the Alien Property 
Custodian and by his nominees, the officers and direc¬ 
tors of the Atlantic Communication Company, was at no 
time brought into question either by Telefunken or by 
the appellant and his associates or by the attorneys 
who succeeded them as attorneys for Telefunken (R. 
36). The complaint of Telefunken was based on the 
fact that the consideration paid was only nominal in 
amount as compared with the value of the properties 
taken. ; 

After leaving the employment of the Alien Property 
Custodian, appellant was admitted to practice, Novem¬ 
ber 4, 1921, by the court below, having theretofore been 
admitted in Maryland (R. 36). In June, 1922, appel¬ 
lant was associated in practice in Washington and 
New York City with former Judge Alfred K. Xippert, 
and they, principally by reason of the reputation and 
practice of Judge Xippert, were very actively engaged 
in practice in international matters (R. 23); Alfred 
(later Justice) Frankonthaler and George Franken- 
thaler were in practice in New York, and it was as a re¬ 
sult of negotiations begun by Telefunken with them, 
and their calling appellant in, that the contract of em¬ 
ployment of June 22,1922, was made (R. 23). 

A narration of the services, however interesting and 
impressive, could only persuade the Court of the cor¬ 
rectness of the appraisal of their reasonable value to 
Telefunken, and as to that there is no dispute. The ser¬ 
vices did include the drafting and advoeaev to mem- 
bers of Congress “by way of arguments addressed to 
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their reason"of l)ills of legislative relief to Telefunken, 

hut the notable service was not in the advocaov of the 

* 

legislation, hut in the conception of a comprehensive 
plan for settlement of the several classes of war claims 
for which support hy others could he gotten, and in the 
accomplishment of an accord between the several 
classes of claimants, in order to secure united support 
for legislation to put the plan into effect (R. 26-31). 

An affirmative accomplishment by appellant and his 
associates for Telefunken was, of course, the inclusion 
in the Settlement of War Claims Act of March 10, 1928 
(43 Stats. 236), of a provision for the consideration hy 
the War (Maims Arbiter of claims for compensation in 
respect of— 

“any radio station (including any equipment, ap¬ 
purtenances, and property contained therein) 
which was sold to the United States by or under 
tin* direction of the Alien Propertv Custodian" 

and for 

“any patent (or any right therein or claim thereto, 
and including the application therefor and any pat¬ 
ent issued pursuant to any such application) which 
was licensed, assigned or sold hy the Alien Prop¬ 
ertv Custodian to the United States/’ 


Xo radio station other than that of Telefunken had 
been taken by or sold to the United States, and this pro¬ 
vision was applicable only to it. (See pane 326 of Hear¬ 
ings on II. R. 10820, 69th Congress, First Session, 
before a Subcommittee of the Committee on Wavs and 
Means with a Subcommittee on Interstate and Foreign 
Commerce, April 3 to 14.1926, a statement by appellant 
as attornev for Telefunken.) 
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The notable professional service rendered by these 
lawyers to appellee was in those services which the 
court found were a material contributing factor to the 
accord between the German and American claimants, 
which accord was the material and proximate cause of 
the enactment of this statute (R. 28). 

There were services in aid of the Alien Property Cus¬ 
todian in defense of TelefunkeiPs property held by the 
Custodian against the claims of others (Finding 18, R. 
37). and services which bv their ultimate result might 
be termed the consideration and avoidance of errors 
that might have been disastrous (Finding G, R. 24). 
The principal matter to be accomplished was, however, 
in the words of a finding granted at appellee’s request, 
the obtaining for Telefunken of legislation under which 
Telefnnken could get “compensation for its patents 
and radio stations seized and sold to the United States, 
claiming that they were sold at an inadequate price” 
(R. 40). It was this relief that was accomplished by 
the Settlement of War Claims Act. 

TelefunkeiPs claim was presented to the War Claims 
Arbiter by the attorneys whom Telefunken had secretly 
employed in 1027, it having in April, 1927, secretly au¬ 
thorized its agent in the United States to discharge 
appellant and his associates when in the judgment of 
this agent the time was propitious. The discharge was 
delayed for about a year until shortly after the passage 
of the Act and then appellant and his associates were 
notified of their discharge (Findings 8, 9 and 10, R. 
31-83). 

The amended plea (R. 14) contains assertions and 
denials not dealt with here because rendered immater¬ 
ial by the unimpeached findings, for example, the asser¬ 
tion that the employment was obtained from the defen- 


12 


limit not of its initiative but by the procurement of the 
plaintiff (R. 16), on which the court found flatly the 
contrary (Finding 2. R. 21), and its assertion that it 
did not know appellant had been employed in the office 
of tlie Alien Property Custodian (R. IS), now but not 
on the former trial found to the contrary by the trial 
judge (Finding 17, R. 37). 

The defense to be insisted on which prevailed on the 
trial below is that the contract of employment of dune 
22. R>22, “is void as against public policy” (R. 16, 46). 


ASSIGNMENT OF ERRORS. 

The errors assigned and relied on on this appeal are 
the following (R. 41) : 


1. The Court erred in denying the motion of the plain¬ 
tiff for judgment against the defendant for $230,000.00, 
with interest from the date of filing suit, and costs, 
upon the ground that plaintiff was entitled to recover 
said amount on the facts found herein, both upon the 
contract of June 22, 1022, and on quantum meruit. 


2. The Court erred in denying the motion of the plain¬ 
tiff for judgment separately on the third count of the 
declaration for $230,000.00, with interest from the date 
of filing suit, and costs, upon the ground that plaintiff 
was entitled on the facts found herein to recover the 
amount found as the reasonable value of the services 
rendered by plaintiff and his associates to the time of 
the termination of their employment, upon quantum 
meruit. 


3. The Court erred in holding that the contract of 
employment of June 22, 1J22, was void as against pub¬ 
lic policy. 
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4. The Court, having found and held that the services 
of plaintiff and his associates were accepted by and 
benefited the defendant and were not in their nature 
intrinsically illegal, improper or against public policy, 
erred in holding that the supposed invalidity of said 
contract of employment precluded recovery on any 
count herein, particularly on the third count which was 
on quant inn meruit. 

5. The Court erred in holding that anv contingent ele- 
ment in the contract of employment of June 22, 1922, 
further performance of which was prevented by the 
discharge of the attorneys, was a bar to recovery on 
quantum meruit for services theretofore rendered, all 
of which were proper and legal and in no way contrary 
to any public policy. 

6. The Couid erred in including in findings of fact 
numbered 20, 24, 26 and 29 conclusions of law, and in 
making at the request of the defendant findings num¬ 
bered 21 to 30 which, insofar as tliev deal with matters 
of fact, merely repeat in summary and therefore less 
accurate form facts more fully set out as primary facts 
in findings numbered 1 to 17. 


ARGUMENT. 

Outline of Issues Now Presented. 

The single defense made on the second trial, that the 
contract of June 22, 1922, was void as against public 
policy (R. 16, 46), was sustained by the court below 
under the direction contained in the mandate of this 
Court that the further proceedings should be in accor¬ 
dance with the opinion. The opinion, as we have above 
pointed out, dealt exclusively with a remedy on the con¬ 
tract. : 
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To avoid any possibility that it mi "lit be contended 
that appellant was not now claiming on the quantum 
mrruit count, the appellant on this second trial, after 
the overruling of its general motion for judgment, 
moved for judgment separately on the third count of 
the declaration, pointing out that it was on quanfmn 
mrruit (R. 45, 46.) 

In support of appellant’s general motion for judg¬ 
ment, appellant contended that plaintiff was entitled 
on the facts found to recover herein the amount found 
to be the reasonable value of the services rendered 
both on the contract of June 2l2, and on quantum 
mrruit (K. 45). Appellee opposed this motion on the 
sole ground above stated, viz., that the contract was 
void as against public policy (R. 46), to which appel¬ 
lant replied that the contract did not call for the doing 
of any act contrary to public policy, nor was the com¬ 
pensation agreed to be paid for the service contrary to 
public policy, and that no act contrary to public policy 
was done pursuant to said contract. On the overruling 
of this motion appellant was allowed an exception (R. 
46). 

In support of appellant's motion for judgment sep¬ 
arately on the third count, appellant contended he was 
on the facts found entitled to recover the amount found 
as the reasonable value of the services rendered by ap¬ 
pellant and his associates upon quantum mrruit (R. 
46). Appellee opposed this motion on the same ground, 
that is, that the contract of June 22. 1 ( J22. teas void 
as against public policy (R. 46), to which appellant re¬ 
plied that assuming said contract to be void, the ser¬ 
vices of appellant and his associates for which compen¬ 
sation is claimed were accepted by and benefited appel¬ 
lee, and were not in their nature intrinsically illegal, 
improper or against public policy (R. 46). On the over- 
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ruling of this motion, appellant was allowed an excep¬ 
tion (E. 46). 

Appellant on the same grounds objected to appellee’s 
motion for judgment, and was allowed an exception 
when it was granted (K. 46). 

There is therefore plainly before this Court on this 
record what was not dealt with in the former opinion, 
the appellant’s claim on the quantum meruit count. 

The claimed vice of the contract of June 22, 1922, 
upon which the former opinion based a conclusion that 
it was void, was that it provided for compensation con¬ 
tingent upon the obtaining of legislation. While pur¬ 
porting to recognize the rule settled by the Supreme 
Court that contracts for contingent compensation in 
claim cases are enforceable though the claim must be 
presented to Congress, the opinion distinguished this 
line of cases on the ground that “defendant had no ex¬ 
isting legal claim” prior to the enactment of the! War 
Claims Act, and “it required legislation to create the 
rights so that claims for compensation” could be insti¬ 
tuted. 

The Court concluded on this ground only, viz.j that 

the contract provided for contingent compensation, 

that recoverv under it could not be had. 

* 

Before discussing this phase of the case, however, 
the opinion announced that there would be considered 
first another defense made by the present appellee on 
the first trial, that is, that the fact that the appellant 
had been employed by the Alien Property Custodian 
made his subsequent employment by Telefunken im¬ 
proper. The discussion of this point in the opinion is 
inconclusive, and as it proceeds becomes commingled 
with the objection that the contract called for the ob¬ 
taining of legislation on a contingent fee. This Court 
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has not therefore passed on this point of the prior em¬ 
ployment of appellant, and though the additional find¬ 
ings, particularly Nos. 15 to 17 (R. 37), should discour¬ 
age any reliance on it. it will doubtless be made again 
by appellee. 

Our contentions on this appeal are as follows: 


I. Plaintiff should have judgment on quantum mer¬ 
uit , because—1. Invalidity of a contract for services 
does not prevent recovery upon quantum meruit for 
services rendered, where the contract is illegal onlv be- 
cause of some improper provision relating to the mode 
of compensation; and— 2. Neither stare decisis nor the 
doctrine of the “law of the case" preclude recovery 
upon quantum meruit. 

II. Plaintiff should have judgment on the express 
contract of June 22. P)22, because—1. It is not certain 
the Court would have delivered its former opinion on 
the present record; 2. This Court has the power and 
duty to correct an erroneous prior opinion in a still 
pending case: 3. The prior opinion results in injustice; 
4. A contract to prosecute a claim against the United 
States for a contingent compensation is valid, though 
legislation is required for claimant’s relief; and—5. 
Telefunken had a legal claim against the United States 
within the meaning of the adjudicated cases. 

III. The recovery of pay for services rendered is not 
barred by appellant's prior employment by the Alien 
Property Custodian. 


IV. Only in the clearest cases are those who have 
received benefit of services permitted to escape pay¬ 
ment for them on the ground that “public policy” has 
been violated. 
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V. The order and mandate of this? Court should di¬ 
rect final judgment for the plaintiff. 

These propositions will he discussed in the foregoing 
order. 


I. Plaintiff Should Have Judgment on Quantum Meruit. 

! 

1. Invalidity of a contract for services does not pre¬ 
vent recovery upon quantum meruit for services 
rendered. 

In our discussion under this heading, we are assum¬ 
ing- for the purpose of argument only and contrary to 
our own view, that the contract of employment of June 
22, 1922, was invalid because of its provision for a con¬ 
tingent fee. 

Its invalidity is not attributable, however, to the fact 
that the services contemplated by it were illegal or that 
the services which were in fact rendered were illegal or 
contrary to public policy. There is no foundation in 
the case for any suggestion that corrupt or improper 
considerations were advanced to members of Congress 
or improper “influence” used upon them. 

In presenting its case on the former appeal, the pres¬ 
ent appellee filled twenty-five pages of its brief (brief 
for appellee in Xo. 6294, pages 76 to 99) with quota¬ 
tions from the correspondence and verbatim excerpts 
from the evidence, all in an effort to show “lobbying” 
in the odious sense. Aside from the fact that the evi¬ 
dence referred to is not in the present record, it is very 
apparent that if there were any such fact proven, ap¬ 
pellee would have the benefit of it here in the findings 
of fact, and there are no such findings. 

Whether these assertions of improper “lobbying” 
had any effect upon the opinion of this Court on the 
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former appeal, we of course do not know. There is no 
indication in the opinion of any understanding on the 
part of this Court that the services rendered had not 
been, as found by the court below, professionally clean 
and unexceptionable. 

After all, however, it is immaterial excepting bv wav 
of argument and illustration what was contended by ap¬ 
pellee on the former appeal, provided it is perfectly 
plain that the present record which contains complete 
and unimpeached findings of fact reveals no “lobby¬ 
ing'’ in the odious sense and no services for the pay¬ 
ment of which a non-contingent compensation, if pro¬ 
vided by the contract, would not be enforced. We do 
not relv merelv, however, on the absence of anv show- 
ing of improper services, but upon the affirmative find¬ 
ing with regard to the legislative services that thev 
were rendered with a full revelation of the attornevs' 


“representation of Telefunken,” and that the advo¬ 
cacy to the legislators “was bv wav of arguments ad- 
dressed to their reason'’ (R. 30). 

There is presented, therefore, by the motion for 
judgment on the third count, the question whether the 
making of a contract for contingent compensation was 
such a wrong as precludes recovery of compensation on 
quantum meruit for the services actually rendered in 
reliance upon the supposed validity of the contract. 

There is at least an apparent conflict in the adjudi¬ 
cated cases on the question whether quantum meruit 
recovery may be had for sendees rendered in reliance 
upon the supposed validity of an illegal contract. 
These decisions appear to us, however, to be reconcil¬ 
able by the application of a simple rule compactly 
stated in a case note to Barngrover v. Pettigrew , 128 
Iowa 533, as reported in 2 L. R. A. (X. S.) 2G0, as fol¬ 
lows : 
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“There is an obvious distinction bearing* upon 
the right of an attorney to recover upon a quan¬ 
tum meruit for services rendered pursuant to an 
illegal contract, between a case where the contract 


is illegal because the services agreed to be ren¬ 


dered in performance thereof are illegal, and a, case 


where the contract is illegal onlv because of some 

o * 


improper provision relating* to the mode of com¬ 
pensation, or an illegal stipulation against the 
right of the client to compromise the claim with¬ 
out the consent of the attorney. It is apparent, in 
the first case, that every objection to permitting a 
recovery upon an express contract applies with 
equal force to a recovery upon a quant ion meruit. 


And this is true even when the services are not in¬ 


trinsically illegal, but are improper and contrary 

to public policy because of the circumstances under 

which tliev are rendered. 

* 

“Thus, it was held in Gammons v. Johnson, 76 
Minn. 76, 78 X. AY. 1035, and Gammons v. Gul- 
branson, 78 Minn. -1, 80 X. \Y. 779, that an attor- 
nev who enters into a barratrous contract to bring 
suits cannot recover upon an implied contract for 
services rendered in a suit brought pursuant to 
such contract; though the services are not, in them¬ 
selves and apart from the barratrous contract, im¬ 
proper or illegal. 

“But the weight of authority seems to support 

the proposition that, if the services performed by 

the attorney are not themselves illegal, either in- 

trinsicallv or bv reason of the circumstances under 
• * 


which tliev are rendered, the attornev mav recover 
upon a quant mn meruit for their reasonable Value, 
notwithstanding that the contract is, for other rea¬ 
sons, ehampertous and illegal. Thus, in Davis v. 
Webber, 66 Ark. 190, 45 L. R. A. 196, 74 Am. St. 
Re]>. 81, 49 S. AY. 822, and Gammons v. Johnson, 
69 Minn. 488, 72 X. AY. 563, it was held, notwith¬ 
standing that a special agreement for an attorney’s 
services was ehampertous and void because of a 




20 


stipulation against settlement of the litigation by 
the client without the consent of the attorney, yet 
the latter could recover upon a quantum mrruit 
for the services rendered.*' 


Regardless of whether all of the State cases can be 

reconciled by the application of this simple rule, the 

doctrine as it has application to the present case is 

settled for the Federal courts bv the decision of the 

% 

Supreme Court in Watkins v. Srdbcrnj, 2(51 U. S. 571, 
7(5 L. ed. 802. There an attorney for the principal 
creditors contracted with the trustee of the bankrupt 
estate to institute such suits as might be necessarv and 
to proceed generally to recover property that he might 
be able to locate belonging to the bankrupt, to bear the 
expenses and indemnify the trustee against all dam¬ 
ages and expenses growing out of his employment, the 
contract providing that the recovery should be charged 
first with the attorney’s expenses, and the balance di¬ 
vided equally between the trustee and the attorney. 
The referee made an order authorizing the trustee to 
enter into a contract of employment with the attor¬ 
ney on a contingent basis, provided the attorney should 
be responsible for all expenses, though there was no 
disclosure in the trustee’s petition or the order as to 
what proportion of the recovery was agreed to be paid 
the attorney. Mr. Justice Butler writing the opinion 
of the Court first held that the amount claimed under 
the contract was grosslv excessive, that the trustee was 
not authorized so to dispose of property of the estate, 
and that the contract was invalid. The further hold¬ 
ing appears from the following excerpts from the 
opinion: 

“The attorney claims compensation on quantum 
meruit, if recoverv under the contract is denied. 
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The respondents contend that the contract is cliam- 
pertous, and that the attorney is not entitled to any 
compensation.’ ’ 


“It is true, as contended by the petitioners,; that 
the severity of the old rule of the English common 
law against champerty, regarding it as an offense 
malum in so, lias been somewhat relaxed/’ 

* •« * V :»i i * 

“It (the contract) is champertous under die rule 
generally prevailing in this country.” * * * 

“As to the attorney’s right to compensation on 
quantum meruit: It was the duty of the trustee to 
employ counsel to bring- suit to recover the prop¬ 
erty belonging to the bankrupt. The fact that the 
contract between him and his attorney was cham¬ 
pertous, even if its terms had been known, could 
not have been interposed by respondents to defeat 
the trustee's suit.” * * * “The making of the 

contract was not malum in se. The attorney’s 

• 

right to fair and reasonable compensation is not 
forfeited. Brush v. (’arbondale, 229 Ill. 144, 152, 
82 X. E. 2b2, 11 Ann. (’as. 121; Stearns v. Felker, 
28 AYis. 594, 597: Re Snvder, 190 X. V. 66, 75, 14 
L. R. A. (X. S.) 1101, i23 Am. St. Rep. 535,' 82 
X. E. 742, 13 Ann. (’as. 441; Gammons v. Johnson, 
69 Minn. 488, 72 X. AY. 563; Rust v. Larue, 4 Litt. 
(Ky.) 412, 428, 14 Am. Dec. 172; Elliott v. McClel¬ 
land, 17 Ala. 206, 209; Hollowav v. Lowe, 1 Ala. 
246,248.” 

i 

The Court then noticed and cited in a footnote State 
cases holding that champerty defeats an attorney’s 
right to recover on quantum meruit. These cases as 
well as the cases sustaining the rule of the decision are 
discussed in a case note in the Lawyers Edition report 
of this case (67 L. ed. 802). An excerpt from that note 
which explains cases apparently contrary is as follows; 
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“As affect ine the riirlit of an attoniev to recover 

V % 

upon a quantum meruit for services rendered un¬ 
der a champertous contract, there is, as stated in 
Rochester v. Campbell, 184 Ind. 421, 111 X. K. 420, 
a distinction between contracts which are illegal 
only because of some improper provision therein 
relating to compensation, or because they contain 
an illegal stipulation against a client compromising 
a claim without the consent of the attorne\. and 

i • 

contracts which are illegal because the services to 
he rendered thereunder are. in their nature, intrin¬ 
sically illegal, improper, or against public policy. 
With r(‘S]K»ct to contracts of the latter kind, it is 
apparent that every objection which could be urued 
ayainst permitting a recovery on tin* contract 
would apply with equal force to a recovery on a 
quantum meruit.” 

In Bara v. Padilla. 2f> X. M., 223,11 A. L. R. 118S, the 
app(*llant had been employed by the appellee in the pros¬ 
ecution of a criminal case upon an agreement that if 
the parties he was to prosecute were acquitted lie 
should be paid a reasonable fee, and if convicted he 
should receive a “hie fee." The express contract was 
held contrary to public policy and void. The (dourt re¬ 
ferred to the above quoted note in 2 L. R. A. (X. 8.) 
2d0, and to a further note to the case of Boiler v. Mur¬ 
ray. 112 Ya. 780, 38 L. R. A. (X. 8.) 1202, and con¬ 
cluded : 

“A reading of the cases cited in these two notes 
(and the notes are very full and complete and 
further citation would only be as to subsequent 
cases) will show that when the distinction pointed 
out bv the author of the note in the case first re- 
ferred to is kept in mind the authorities are all 
in agreement. When the illegality, either in whole 
or in part, is in the thine; which the party seeking 
to recover was to do, then there can be no recovery 
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upon a quantum meruit. But where the illegality 
was not in what the plaintiff was to do, but in the 
manner in wliieli he was to be compensated for 
doing the legal thing, then he can recover upon a 
quantum meruit for the reasonable value of his 
services. This was evidently the theory upon 
which the court below gave judgment for appel¬ 
lee, and upon this theory the judgment is sustain¬ 
able.” 


The most recent collection of the adjudicated cases 
of which we know is to be found in So A. L. R. 1365, 
where the note begins 44 Although there is some author¬ 
ity to the contrary, as subsequently shown, the weight 
of authority appears to support the rule that an attor¬ 
ney may recover upon a quantum meruit for services 
rendered by him under a champertous contract.” 

The rule is similarly stated in 10 Am. Jur., Cham¬ 
perty and Maintenance, £ 32, page 574. 

Finally, in support of recovery on the quantum mer¬ 
uit count, we quote the following from the opinion of 
the Supreme Court in Wiuton v. Amos, 255 U. S. 373, 
302-303, 65 L. ed. 684, 695: 

“According to the findings the services rendered 
were in the nature of professional services before 
Congress and its committees, individual Repre¬ 
sentatives and Senators, the Dawes Commission, 
etc., intended to establish the right of the Missis¬ 
sippi Choctaws to participation in the material 
benefits of citizenship in the Choctaw Nation, and 
to secure such legislation bv Congress as might be 
needed for the practical attainment of the object 
sought. The findings render it clear that services 
of this nature, altogether proper in character,— 
not lobbving. in the odious sense,—were rendered 
by those claimants under particular employment 
by many individual Mississippi Choctaws, but 
with the object, incidentally, of benefiting the Mis- 
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sissippi Choctaws as a class, because only so could 
the clients of the claimants be benefited. We make 
no doubt that, for proper professional services 
rendered, and expenses incurred in promoting 
legislation that has for its object and effect the 
rescue of substantial property interests for a class 
of beneficiaries under a trust of a public nature, 
it is equitable to impose a charge for reimburse¬ 
ment and compensation upon the interests of 
those beneficiaries who receive the benefit, the 
same as if a like result had been reached through 
successful litigation in the courts.” 

“The fact that, in the present case, the services 
were rendered under contracts with particular 
Indians, whether valid or invalid, is no obstacle to 
a recoverv. Services not gratuitous, and neither 
mala m sc nor mala jn'ohil/ifa. rendered under a 
contract that is invalid or unenforceable, mav fur- 
nisli a basis for an implied or constructive con¬ 
tract to pay their reasonable value.” 


2. Neither stare decisis nor the doctrine of “law of the 
case” preclude recovery upon quantum meruit. 

It appears too obvious to require citation of authority 
or extended argument that the doctrine of stare decisis 
would not permit the use of the opinion which was de¬ 
livered on the former appeal as authority for the prop¬ 
osition that there could be no recovery on quautum 
meruit for services like those rendered by appellant 
and his associates in a litigation arising between other 
parties, for the simple reason that recovery on 7 uau- 
turn meruit independently of the contract was not dis¬ 
cussed by the Court. 

The doctrine of the “law of the case,” if to be ap¬ 
plied at all to the issues arising on this appeal, is ap¬ 
plicable to what was dealt with in the opinion, viz., 
that the express contract was invalid. Matters which 
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illicit have been but were not dealt with in a former 
opinion in a pending- ease are not within the doctrine 
of the “law of the case” as that doctrine is understood 
in the Federal courts. Therein this rule, which is op¬ 
erative in cases still pending, is different from the 
rule of ns ad judicata, which is applicable to cases in 
which final decrees have been entered. 

A text statement which very accurately expresses 
the Federal rule is to be found in 5 C. J. S., Appeal and 
Frror, ^ 1S22, p. 1275, as follows: 


“While the adjudication on a former appeal has 
been declared to be res judicata on subsequent ap¬ 
peals in tiie case involving substantially the same 
facts, the doctrine involved in such holding, which 
is called “the law of the case,” does not strictlv 
involve res judicata. It is an anomalous doctrine, 
so far as res judicata is concerned, in that the con¬ 
clusiveness of the first judgment on appeal does 
not depend upon the character of that judgment 
or otherwise. Also, the rule of the hue of 


as 


final 


the rase is applicable only when the same point 
iras decided on the previous appeal , while, under 
the diet vine of res judicata , all questions which, 
might hare been litigated under the issues formed 
in the ease, as well as those actually adjudged f 
must be fa he u as at rest forever. A further dis¬ 
tinction has been noted that the law of the case 
directs discretion; res judicata supersedes it and 
compels judgment.” (Italics ours) 


This distinction, though logical and we insist entirely 
sound, has not been recognized in many jurisdictions, 
and a wealth of misleading authoritv can be found 
which confuses res ad judicata with the “law of the 
case.” In this jurisdiction, however, the decisions of 
the Supreme Court and other United States Circuit 
Courts of Appeal should be controlling. 


In Mutual Life Ins. Co. v. II ill. 193 U. S. 551, 553, 48 
L. eel. 788, 791, tin* SiijimiK* Court said: 

“\\ hen a case is presented to an appellate court 
it is not obliireii to consider and decide all the 
questions then surest e*d or which may he sup¬ 
posed likely to arise* in the i’urtl er progress of the 
iitiuation. It’ it finds that in one respect an error 
has boon committed so substantia! as to require a 
reversal oi the judgment, it may order a reversal 
without entering into anv iimuirv or determina- 
tion of other questions. While undoubtedly an 
affirmance of a judgment is to be considered an 
adjudication by the appellate court ihat none of 
the claims of error are well founded,—even though 
all an* not specifically referred to in the opinion, 
—yet n<> such conclusion follows in case of a re¬ 
versal. It is imposs’hle to foretell what shape the 
second trial may take or what questions may then 
be* presented. Hence the rule is that a judqnn uf 
of rei'e rsat is ind itert ssa ru b/ an ad j ud teat ion Lij 
tin a/ijntlafi <■()’> if ni aii if at h c t ' flam the (jifesf wits 
iu terms (I s'dsse/I and dt "idt d, ( Italics ours) 


In Hart lord Life Ins. ('a. v. Hliucnr. *27)5 Y. S. 129, 
loti, (15 L. ed. 549, 552. the Supreme Court said: 

“(’nuusi I . however, admits that the* question of 
the inclusion of the tax was not discussed, but in¬ 
sists that ‘the* question was in the record, was 
ne*ce*ssarily involved, and was pivseuted.' Anel 
invokes the* pivsumplion that whatever was within 
the issue was ele*eieled. In other words, that tin 
ease was ea net us / r< i/id old// of all that was de¬ 
cided. hut at all that mailit hare Incn decided. 

“From our statement of tile* issues it is mani¬ 
fest that the* quotation from the otiinion has other 
explanation than counsel's, and we* need not dwell 
upon the presumption invoke*d or the* extent of 
its application in a proper case*. The question of 
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the effect of a judgment as a bar or estoppel 
against the prosecution of a second action upon 
the same claim or demand, or its effect upon a 
particular issue or question in some other raise, is 
not here in rot red. The most that can be said of 
an if question that iras decided is that it became the 
law of the ease, and, as such, binding on the su¬ 
preme court of the state, and to what extent bind¬ 
ing is explained in Messenger v. Anderson, 225 
1'. S. 436, 56 L. ed. 1152, M2 Sup. Ct. Re]). 739; Cer¬ 
tainly omissions do not constitute a part of a de¬ 
cision and become the law of the case, nor does a 
contention of counsel not responded to. The ele¬ 
ment of taxes in the assessment was not considered 
by the supreme court, and in this court the Con¬ 
necticut judgment and its effect were the promi¬ 
nent and determining factors. The question of the 
inclusion of the tax was not discussed or even re¬ 
ferred to." (Italics ours) 

i 

See also Wolff Pae1;iu(j Co. v. Court of Industrial 
delation. s-. 267 l\ S. 552, 562, 69 L. ed. 785, 789. 

Additional Federal authorities which recognize this 
distinction between the doctrines of res ad judicata and 
the “law of the case" are quoted hereinafter ill that 
portion of this brief wherein “law of the case" is 
again discussed (see particularly pp, 30, 33, 35). 


II. Plaintiff Should Have Judgment on the Express 

Contract of June 22, 1922. 

1. It is not certain the court would have delivered its 
former opinion on the present record. 

We do not question that this Court on the former 
appeal held that the express contract was invalid, and 
that to support recovery on the express contract this 
Court must be convinced that the express contract was 
not invalid, the direct contrary of the former holding. 


28 


It is obvious, of course, that the record in the pres¬ 
ent appeal is different. 

A mere comparison of bulk is impressive: The rec¬ 
ord in Xo. 6294 was 29M pae.es: the present record is 
47 pages. 

The former record contained testimonv bv wliicli it 

i * * 

was sought to challenge findings of fact and add facts 
not found, and also contained (57 findings. The pres¬ 
ent record contains no testimonv, though additional 
testimony was taken on the re-trial (K. 44), and it 
contains onlv MM findings of fact. Findings made 
on the former trial and not made at this trial (Xos. 26, 
2S, MO, Ml and M4 to 67, inclusive, in record in Xo. 6294) 
were on the former appeal relied on by the present ap¬ 
pellee to indicate the impropriety of recovery on a 
contingent contract for the services rendered. Perhaps 
they had a legal relevancy to the questions submitted 
on tin* former appeal: frankly, we contended on the 
former appeal that these findings added nothing to 
those found at our request (Xos. 1 to 12 in both rec¬ 
ords), and we can make no argument to the contrary, 
because our opinion is tin* same, yet, <inee this Court 
disagreed with us in reversing the judgment, the Court 
may have found therein a relevancy which escaped 
us. Furthermore, at our instance on the second trial, 
the court made new findings (Xos. 14 and 18) which 
relate to the express contract and its factual back¬ 
ground. 

Therefore we say that it is not plain that the Court 
in 19M7) would have come t<> the conclusion it did about 
the validity of the express contract if it had been pass¬ 
ing on the present record, and that a new and different 
case is now presented. 
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It would be inconsistent with intellectual honesty 
on our part to go further than this. We cannot point 
out any element in the case which was before the Court 
in 19b5 which would constitute a substantial distinc¬ 
tion between that case and this one on the point of the 
validity of the express contract and so support the 
correctness of the conclusion there arrived at. We 
were and are of opinion that the conclusion then ar¬ 
rived at on the contract was incorrect. 

We coniine ourselves, therefore, in this portion of 
our brief, to the establishment of two propositions, 
iirst, that the former decision does not, under the “law 
of the case” doctrine, preclude a different present de¬ 
cision by this Court, and second, that the contract 
under the circumstances disclosed by the present rec¬ 
ord is plainly legal, and that a decision on the contrary 

i 

would be plainly wrong and would work manifest in¬ 
justice. If this Court is convinced of the soundness 
of the second of these propositions, it may place its 
decision upon either an express declination to apply 
the “law of the case” rule, which we respectfully urge 
the Court to do, in order that the important doctrines 
involved in this case may be clarified, or upon the fact 
that the present record is not identical with that in 
Xo. 6294. The latter suggestion will not be further 
here argued. 


2. This Court has the power and duty to correct an 
erroneous prior opinion in a still pending case. 

The “law of the case” doctrine has sometimes been 
applied as though it were identical with the doctrine 
of “res adjudicata,” in a respect other than that al¬ 
ready discussed, that is, as though it were a bar to the 
reconsideration by the Court of matters once passed 
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on, even though the ease is still pending. We could 
cite cases apparently so holding, as appellee may, but 
this is neither the Federal nor the modern rule. 

A recent case in the Circuit Court of Appeals for 
the Fifth Circuit, Scaf/rarcs v. Wallace, 60 F. (2d) 163, 
decided February 20, 1034, summarizes the rule for 
which we contend as follows: 

“We recognize that, when a case is afiirmed on 
appeal, there is res judicata, and no power exists 
after the term to alter the decision. Rcaitv Ac- 
ceptance Corporation v. Montgomery, 2S4 F. S. 
347, 32 S. Ct. 21.3, 70 L. Kd. 476. Where, on a 
reversal, a mandate is issued requiring that a spe¬ 
cific judgment be* entered, there is also final ad¬ 
judication. In re Dubuque I\ R. Co., 1 Wall. 60, 
17 L. Fd. 314. A judgment of general reversal 
binds tlu i lower court of course as to ail that it 
rules, as being the law of the case. Sibbaid v. 
United States, 12 Ret. 4^S, 0 L. Kd. 1167. But 
in the Appellate Court on a second appeal oniy tlu* 
questions in terms discussed and decided are 
within that principle. Wolff Backing Co. v. Court 
of Industrial Relations, 267 U. S. 332, 43 S. Ct. 
441, 60 L. Kd. 7s3. And even questions which are 
within the rule of the law of the case, though or- 

dinari.lv not to be re-examined, are not bevond the 
• • 

power of review. Good practice only, and not 
jurisdiction, is involved. Messenger v. Anderson, 
223 F. S. 43(5, 32 S. Ct. 730, 3(5 L. Kd. 1132: South¬ 
ern R. Co. v. Clift, 260 U. S. 310, 43 S. Ct. 126, (57 
L. Kd. 2S3. Because of this power of re-examina¬ 
tion, a case controllingly reversed by a state Su¬ 
preme Court must after a retrial be again carried 
to it before an appeal will lie to the l nited States 
Supreme Court. Great Western Telegraph Co. v. 
Burnham, 162 U. S. 330, 1(5 S. Ct. S30, 40 L. Kd. 
001 . An appellate court, so long- as it has juris¬ 
diction over the controversy, ought to have ’power 
to do justice according to law, and should be more 
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ready to correct its own previous error, if , such 
clearly appears, than to correct the errors of the 

District Court. Justice is better than consistency. 

% 

The court is not bound at the will of litigants to 
revise ii< previous holdings, but, when itself con¬ 
vinced that it should, it can. It mav sav not stare 

• ♦ 

decisis but tint justitia, mat coeluni. Johnson v. 
Cadillac Motor Car Co. (C. C. A.) 2(>1 F. 878, 8fJ, 
8 A. L. K. 10-3; Iliggins v. California Prune & 
Apricot (Irower (C. C. A.) 3 F. (2d) 80(5; Lumin¬ 
ous Unit Co. v. Freeman-Sweet Co. (C. C. A.) 3 
F. (2d) 577." 1 

In Joint sou v. Cadillac Molar Car Co., 201 Fed. 878, 
the Circuit Court of Appeals for the Second Circuit 
had before it a case in which it had reversed in 221 Fed. 
801 a prior judgment for the plaintiff upon a proposi¬ 
tion of law which, if sound, required the court to affirm 
a .judgment entered for the defendant on the second 
trial. Supposed differences in the facts were held im¬ 
material bv the court. In the interval between the 
* 

first and second appeals, the Court of Appeals of Xew 
York had decided the determinative question of gen¬ 
eral law contrary to the conclusion reached bv the Cir- 

• %> 

cuit Court of Appeals. The court said (p. 883): 

“The question we must now decide is whether 
we shall consider the matter as settled as between 
these parties, or whether we may still look into the 
matter to ascertain whether an erroneous doctrine 
was laid down in our former decision, which we 
are at liberty to correct, now that tin* same suit 
is here again on a second writ of error. 

“The answer to be given to the question is 
somewhat the more difficult because the court as 
now constituted differs in its membership from 
the court as it was constituted when the former 
opinion was rendered; two of the judges who were 
on the bench at that time having retired.” 


The court then quoted and cited a number of the 
numerous cases that can he cited to the effect that a 
matter once determined by the court is not to be re¬ 
examined in even the same cast*. The court's conclu¬ 
sion, however, was expressed as follows (p. 88b) : 

*‘\Ve recognize tlie full force and effect of the 
doctrine of stare decisis, and the general rule that 
on a second appeal mailers disposed of on tla* first 
appeal ordinarily will not be a.irain considered. It 
is, like the* rule of res adjudicata, not a mere rule 
ol practice inherited from a more technical time 
than ours. It is a rule ‘of public policy and of 
private peace,’ and is to be cordially regarded and 
followed in all proper cases. Hart Steel (do. v. 
Railroad Supply Co.. 244 C. S. 294, 298, .47 Sup. 
(4. bOb, bl L. Hd. 1148. But the rub* is not an in¬ 
exorable one, and should not be adhered to in a 
case in which the court has committed an error 
which results in injustice, at the same time lays 
down a principle of law for future guidance which 

is unsound and contrarv to tin* interests of sociotv. 

• * 

We are satisfied that the present case falls under 
the exception to which we have referred." 

In Mcssiitf/er v. Andrrsoit. 22b V. S. 4Mb, 444, 5b L. 
ed. Ilb2, llbb, the court below, the Circuit Court of Ap¬ 
peals for the Sixth Circuit, had held that its own pre¬ 
vious decision was the law of the case, and that it was 
not at liberty to reverse it, holding and supporting its 
holding by numerous authorities (171 Fed. 78b, 789) 
“That every question of law or fact which was before 
this court upon the first writ of error and decided by its 
opinion was thereby conclusively settled, both for the 
court belo\y and for this court upon subsequent writs 
of error, is not open to serious debate." On this point 
Mr. Justice Holmes speaking for the Supreme Court 
said: 
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*‘In the absence of statute the phrase, ‘law of 
the case/ as applied to the effect of previous 
orders on the later action of the court rendering 
them in the >ame case, merely expresses the prac¬ 
tice of courts generally to refuse to reopen what 
has been decided, not a limit to their power. King 
v. West Virginia, l21 (j U. S. 1)2. 100 , 54 L. ed. 300, 
401, 30 Sup. Ct. Rep. 225; Remington v. Central 
P. R. Co., IDS U. S. 95, 99, 100, 49‘L. ed. 959, 905, 
25 Sup. Cl. Rep. 577 ; Great Western Teleg. Co. v. 
Burnham, 102 U. S. 539, 345, 40 L. ed. 991, 993, 10 
Sup. Ct. Rep. 850/’ 

In Lowers i0 Cooke v. Atcherly, 222 U. S. 285, 295, 
50 L. ed. 202, 205, Mr. Justice Holmes delivering the 
opinion of the Court said: 

“The decree overruling the demurrer of the 
defendant to the bill of the Kapiolani Estate also 
is relied upon. But as that case has not passed to 
a final decree, and the appellant bought the land 
in controversy pendente Hie. it can stand no better 
than its vendor, the party to the suit. Mellon v. 
Moline Malleable iron Works, 131 U. S. 352, 370, 
53 L. ed. 178, 184, 9 Sup. Ct. Rep. 781. If-that 
rase, instead of litis, had been prosecuted to final 
decree, there was nothing in its former action to 
hinder the supreme court from adopting the prin¬ 
ciple now laid down, even though if thereby should 
overrule an interlocutory decision previously 
reached. King v. West Virginia, 216 U. S. 92, 100, 
101, 54 L. ed. 396, 401, 30 Sup. Ct. Rep. 225.” (Ital¬ 
ics ours) ; 

In Rogers v. Chicago. R. /. P. Ry. Co., 39 F. (2d) 
601, 604, the Circuit Court of Appeals for the Eighth 
Circuit said: 

“The so-called doctrine of the ‘law of the case’ 
has no application here. This doctrine is applic¬ 
able where a reviewing court has once passed upon 
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a question regularly propounded. It is then pre¬ 
eluded from agitating that question again. How¬ 
ever, the better rule and the one now being ac¬ 
cepted is ‘that though ordinarily a question con¬ 
sidered and determined on the first appeal is 
deemed to be settled and not open to re-examina¬ 
tion on a second appeal, it is not an indexible rule, 
and if the prior decision is palpably erroneous it 
is competent for the court to correct it on the 
second appeal.’ 3 R. C. L. ^ 187 and 188. 

“In Higgins v. California Prune & Apricot 
Grower, 3 F. (2d) 896, loc. cit. 81)8, the Court of 
Appeals, Second Circuit, announced the doctrine: 
‘Besides, whatever may be said of earlier de¬ 
cisions, it is now well settled that the “law of the 
case" does not rigidly bind a court to its former 
decisions, but is only addressed to its good sense.’ 

“Moreover, the question decided in the first in¬ 
stance must be the same as those again presented. 

“In the instant case an examination of the opin¬ 
ion of the Supreme Court of Nebraska discloses 
a variance as to the facts." 


See also— 


Chesapeake <£' 0 . R. Co. v 
Fed. 514, 516. 

Zurich General Accident 


. .1/ 'Kell. C. 
& Liahilit 


C. A. 


1) Ins. 


6 th, 20!) 
Co. V. 


O'Keefe, 64 F. (2d) 768, 770. 

This Court in Williams v. Rubenstein. 63 App. D. C. 
57, 69 F. (2d) 231, in a per curiam opinion affirming 
a directed verdict for the defendant which followed 
a reversal of a prior judgment for the plaintiff, added 
the following remark: 


“On further consideration, we are inclined, for 
the present, to leave that question (a doctrine an¬ 
nounced on the former appeal) open, and there¬ 
fore to say we shall not feel bound by what was 
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said on that subject on the first appeal in this 
case. 

This Court in Davis v. Davis. — App. D. C. —:, 66 
W. L. R. 246, 247, said: 

“This court has adopted and applied ‘the law 
of the case' rule. District of Columbia v. Brewer, 
52 App. I). C. 588, 57 Wash. Law Kep. 65; Warner 
v. Grayson, 24 App. D. C. 55, 52 Wash. Law Kep. 
454. The Supreme Court had said, however, that 
the rule does not constitute an absolute limit upon 
the power of the court, but, rather, expresses; the 
practice of courts generally to refuse to reopen 
what has been decided. Messinger v. Anderson, 
225 U. S. 456, 444, and cases there cited; King v. 
West Virginia, 216 U. S. 1)2, 100-101. The court 
has power, under some circumstances, to disre¬ 
gard a prior decision, although it should not be 
exercised except in a clear case (Williams v. Order 
of Commercial Travelers, 6 Cir., 41 F. (2d) 745), 
where the earlier adjudication was plainly wrong 
(SeagTavcs v. Wallace, 5 Cir., 60 F. (2d) 163, 165; 
Rogers v. Chicago, K. I. & 1\ Ry., 8 Cir., 59 F. 
(2d) 601, (504), and where the application of the 
‘law of the case' rule would work manifest injus¬ 
tice. Zurich General Accident and Liability Ins. 
Co. v. O'Keefe, 8 Cir., 64 F. (2d) 768, 770; John¬ 
son v. Cadillac Motor Car Co., 2 Cir., 261 F. 878, 
866 . Cl*. United States v. Moser, 266 U. S. 236, 
242.” 

If, therefore, a prior adjudication was plainly wrong 
and would work manifest injustice, this Court is at 
liberty not to apply at all the “law of the case” rule. 


3. The prior opinon results in injustice. 

The contrary having been held on the former ap¬ 
peal, we must demonstrate that the ruling then made 
was plainly wrong and would result in injustice. 
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As to the latter element, Mr. Justice Van Orsdel, 
who delivered the former opinion, said ((54 App. I). 

C. 357, 361): 


“Our conclusion is reached somewhat reluc¬ 
tantly, since defendant's conduct is not entirely 
above reproach. After reaping the reward of 
plaintiff's efforts, through which a claim for 
$5,000,000 was established, defendant elected to 
terminate plaintiff’s' employment under the right 
reserved in the contract. The contract stipulated 
that in case of revocation ‘a fair and reasonable 
fee' should be paid for the services rendered. 
Common honesty would seem to dictate a compli¬ 
ance with this condition of the contract, and the 
payment by defendant of reasonable compensation 
for tin* services it received at the hands of the 
plaintiff and his associates. On the contrary, cor¬ 
porate conscience is satisfied by pleading the rule 
of public policy, and unfortunately tin* court is 
restrained, by virtue of this rule, from granting 
plaintiff any relief." 


We need not therefore, expand this brief to show that 
the result was unjust. It is necessary only to show it 
was legally wrong. 


4. A contract to prosecute a claim against the United 
States for a contingent compensation is valid, 
though legislation is required for claimant’s relief. 

The former opinion of this Court recognizes that 
contracts for contingent compensation for prosecuting 
claims against the United States are entirelv valid and 
that (64 App. I). C. 357, 360) “the cases make no dis¬ 
tinction between contingent contracts for presenting 
claims before the departments of the government and 
presenting similar claims to Congress and procuring 
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legislation to secure the allowance and payment of 
such claims/’ 

Nevertheless, since the Court did not apply the rule 
so stated to the instant case, our assertion of the rule 
should he supported. 

A legal claim against the government, as here ma- 
terial, is such an assertion of right as, if it were against 
an individual, would he a right of action for the taking 
of property of the claimant, though it may be unen¬ 
forceable because the government is not subject to suit. 
The assertion of such a claim is not a mere appeal to 
the generosity of Congress hut for the discharge by 
the government of an obligation which, if the taking 
had been bv an individual, would he enforceable. 

The decisions of the Supreme Court establish that 
contingent compensation does not render invalid a 
contract for prosecuting a claim against the United 
States whether the services he rendered before a court, 
before an administrative officer, or before the Con¬ 
gress. The reverse is true if the client is seeking from 
Congress some grant or contract unrelated to a claim. 

A most concise statement of this distinction is to be 


found in the case of Ilnzcllnii v. Shcckrls, 202 U. 8. 71, 
oO L. ed. 930, in the prevailing argument of the late 
Mr. J. J. Darlington, the distinction being recognized 
briefly but unmistakably in Justice Holmes’ opinion. 

Mr. Darlington argued: 

“A contract not to prosecute before Congress, 
acting in a quasi-judicial capacity, a claim of right, 
but to seek to obtain from it, in its purely legisla¬ 
tive capacity, and for a contingent compensation, 
a contract of purchase or other advantage or ben¬ 
efit to which the other party to the contract has 
no legal claim, is against public policy and void.” 
(Citing cases.) 
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“Of the manv instances in which this court and 
other courts have sustained agreements for 
contingent fees for services before Congress 
and before the departments, the cases, with¬ 
out exception, involved contracts for the pros¬ 
ecution of claims for the collection of debts. 
They are, without exception, cases for the 
prosecution of legal causes of action, tried before 
courts wherever there were courts possessing the 
jurisdiction to try them, and before Congress and 
the departments where because of the absence of 
such jurisdiction in the courts, those bodies were 
appealed to in a quasi-judicial capacity, not to 
make laws, but to pass upon the merits of money 
demands, and to award execution or provide for 
their payment to the extent that they were found 
just and legal." (Citing cases.) 

The facts of the Hazelton ca.se were that Sheekels 
owned land which he wished to sell to the United 
States, and the contract which was struck down was in 
form one for the convcvanee of the land to the 
lawyer at a lesser price than the proposed sale price 
to the government, and therefore one for contingent 
compensation for services in persuading Congress to 
approve the purchase. 

Mr. Justice Holmes said: 

“But the services contemplated as a partial con¬ 
sideration of the promise to convey were services 
in procuring legislation upon a matter of public 
interest, ni resjn<f of which neither of the parties 
had mnj cla'nn aaaiust the l’cited States. All agree¬ 
ment upon such a consideration was held bad in 
Providence To<d Co. v. Xorris. 2 Wail. 45, 17 L. 
Kd. 888. Of course we are not speakinrj of the 
prosecution of a lawful claim." (Italics ours.) 


Among the manv cases in which agreements for con- 
tingent compensation for obtaining legislation about 
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a claim have been held valid is McGowan v. Parish , 
237 U. S. 285, 59 L. ed. 955. There Judge McGowan, 

i 

a Washington lawyer, contracted to render his pro¬ 
fessional services to the claimant Parish for a fee 
equal to fifteen per centum of whatever might be col- 
lected. An additional lawyer, Mr. Brookshire, being 
employed, an additional five per centum of whatever 
should be awarded or appropriated was agreed to be 
paid. As in the present case, after rendering substan¬ 
tial service, the lawyers were discharged. In describing 
the services rendered the Supreme Court said: 

“Thereafter McGowan and Brookshire coop¬ 
erated, and unquestionably rendered services of 
value. Through their instrumentaiiiv, Congress 
was induced to pass the act of February 17, 1903 
(3>2 Stat. at L. 1(512, Chap. 55), referring the claim 

to the Secretarv of the Treasure for examination 

• • 

and the pavment of anv balance found due to 
Parish under the rule of damages laid down by 
this court in United Stale* y. Behan * *' *.” 

The Supreme Court found that inasmuch as the ser¬ 
vices were of value and resulted in securing to Parish 
“a complete right to the payment of the money, and 
since it was his fault, and not theirs, that the final 
steps to recover it were not taken by them, no reason 
is shown why complainants should not receive the en¬ 
tire amount stipulated for in their contracts.” 

In Xttff v. Knut, 200 U. S. 12, 50 L. ed. 348, there 
was involved the validity of a contract for contingent 
compensation of 33 1/3$ for prosecution of a claim 
against the United States, “or before the Congress of 
the United States” (p. 13). The contract was attacked 
as being contrary to public* policy and as lobbying. 
Plaintiff's labors had resulted in appropriations. The 
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Supreme Court followed the findings below that the 
services rendered were not lobbying services and per¬ 
mitted recovery. Obviously, if contingent compensa¬ 
tion had rendered the contract illegal, there could have 
been no recovery, and the character of the services 
would have been entirely immaterial. 

In Wrif/Jif v. TvbbUls . 91 U. S. 252, 22 L. ed. 220, the 
Supreme Court, on appeal from the Supremo Court of 
the District of Columbia, upheld a 10 r 7 contract for 
prosecuting a claim against the Choctaw Nation of 
Indians before a Commission set up by treaty. The 
Supreme Court said (p. 252): 

“To deprive a claimant of the means of obtain¬ 
ing such professional service would be to deprive 
him. in many instances, of the means of asserting 
and enforcing his claim." 


The opinion of the Supreme Court in Wiitt'm v. 
Amos, 255 l\ S. 272, 392-2, 65 L. ed. 684, 695, indicates 
the wide scope of proper legislative efforts and the 
propriety of award for them. It was held that ser¬ 
vices rendered to an Indian tribe before Congress and 
its Committees and individual Representatives and 
Senators was not “lobbving in the odious sense.” 

In our brief on the former appeal (]>]>. 49 to 54), we 
included a chronological tabulation of the leading con¬ 
tingent fee cases where the employment included the 
procuring of legislation or other governmental action, 
in order to make more conspicuous that where a con¬ 
tract for professional services for a contingent com¬ 
pensation has been struck down in a claims case, it has 
been, without exception, upon the ground of the char¬ 
acter of the services, that is, as involving “lobbying” 
in the odious sense, or improper influence, and not upon 
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the ground of the contingency of the compensation, 
and that contingency of compensation is objectionable 
only in those cases where the client has but a desire 
to procure a contract or a favor or legislation upon a 
subject matter other than a legal claim. ; 

Among those cases we cited Calhoun v. Massie, 253 
r. S. 170, 04 I,, ed. 843, which involved a claim allowed 
by the Omnibus Claims Act, March 4, 1915, and wherein 
the question litigated was whether a limitation on the 
amount of the fee contained in the statute was effec¬ 
tive. : 

A case that can now be cited to the identical point 
is that of Xrshif v. Frederick Snare Corporation , de¬ 
cided March 7, 1938, by this Court, — App. 1). C.—, 66 
W. L. R. 269, where a question similar to that involved 
in Calhoun v. Hassle was litigated, and wherein it was 
not questioned that the contract of employment was 
valid. 

Another recent case, decided February 19, 1937, is 
that of Hollister v. Ulrl, 199 Minn. 269, also reported 
in the United States Law Week, Vol. 4, Xo. 28,; issue 
of March 9, 1937, p. 3, index 799, where the suit was by 
attorneys on a contract to prosecute and collect a claim 
against the United States for damages bv forest fires 
claimed to have been caused by negligence in the op¬ 
eration of railroads in northern Minnesota in 1918 
during Federal control, the contract providing 1 for a 
fee of ten per cent of the recovery. In that case also 
the client contended that his claim against the Govern¬ 
ment was not a “legal claim.” In upholding the con¬ 
tract, the court said: 

“In determining the validity, or lack thereof, of 
the present issue, it should be remembered that 
there is a clear distinction between contingent fee 
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contracts having* for their objective the procure¬ 
ment of what is generally termed * favor legisla¬ 
tion/ and legislation which provides means for 
settlements of debts or obligations founded either 
upon contract or violation of a generally recog¬ 
nized legal right. The cases, generally speaking, 
refer to this class as ‘debt legislation/ In the 
latter kind of case a legislative bodv in consider- 
ing such legislation sits in a <jua/-judicial capac- 

itv. ('out i nirent contracts for fees of attornevs 

• • 

in such cases are not condemned. ' * * We think 
the authorities generally sustain plaintiffs* claim 
that this (legislation obtained bv th.e attornevs in 
this case) is ‘debt legislation* as distinguished 
from ‘favor legislation/ 

However, as first above noted, this Court on the for¬ 
mer appeal not only recognized the general rule for 
which we contend, but recognized the distinction be¬ 
tween contracts for the prosecution of legal claims 
against the government and contracts for the procur¬ 
ing for the client of contracts or acts of generosity or 
legislative favor. 


5. Telefunken had a legal claim against the United 

States within the meaning of the adjudicated cases. 

The forme ] 1 opinion iti this ease took the present 
case out of the permissible class of “claim eases’* by 
deciding “the contract in the present case falls within 
the condemned class/’ As the grounds of this de¬ 
cision', the following is stated in the former opinion 

*In the i’orni'T opinion immediately following the state- 
meiu that the present contract falls within the condemned 
class, the opinion continued: 

“PlamtifT contracted in express terms to take such 
steps as might he deemed necessary to protect the rights 
and interests of the defendant and to enforce sm-h rights 
against the government or any of its departments, bu¬ 
reaus. or divisions. This provision broadly opened the 
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(64 App. I). C. 357, 361): 

“Defendant had no existing legal claim against 
the government prior to the enactment of the War 


door for plaintiff and Ids associates through the induce¬ 
ment of the large compensation involved to attempt means 

and methods winch have* led to the establishment bv the 

* 

courts of the rule of public policy, which renders this 
contract null and void." 


In our first consideration of the opinion, we thought the 
quoted statement was intended as a reason for putting the 
present contract within the condemned class. If so intended, 
our replies would be that a contract in general terms “to take 
such steps as" attorneys “may deem necessary or advisable" 
need not have added to it a qualification such as “excluding, 
however, illegal or improper steps" in order to compel the 
inference that only lawful or proper steps are contemplated. 
In the words of the Circuit Court of Appeals for the Second 
Circuit in Slrai*jhf Sith Has!:* t ('arp. v. Wibstcr Hash'd Co., 
82 F. CM) 245. L'iti: “The point is that as the agreement did 
not call for action bv either nartv in violation of anv law. the 

• i •- • 

contract could be lawfully performed in full in accordance 
with its terms and so is to be taken to have embraced onlv 
lawful acts in the absence of proof to the contrary. The pre¬ 
sumption is in favor of validity in order that the right of 
freedom of contract may be maintained. Steele v. Drummond, 
275 C. S. lhi), 72 L. ed. 238; Ilobbs v. McLean, 117 U. S. 567, 
2d L. ed. 1)40; Valdes v. Larrinaga, 233 U. S. 705, 58 L. ed. 
1163.” And see Sfaasdl v. Coach, 147 Tenn. 183, 20 A. L. R. 
143. 140. 

Furthermore, this contract did not provide such “large 
compensation'" as would give rise to any inferences.. The 
so-called “retainer fee,” which was the only fixed compen¬ 
sation provided in the contract (R. 8, Finding 14, 1\. 37), 
was 825.000., which amount proved to be comparatively small 
as compared to the value of the services; the balance of com¬ 
pensation was to be “fair and reasonable.” 

Rut further consideration has convinced us that the Court 
was not attempting to state in the above quoted sentences a 
nason why the contract fell within the condemned class of 
contracts, but was stating what the Court considered to be a 
constqucncc of its falling within the condemned elass y The 

words used bv the Court are those which have been used bv 

%, %> 

courts in dealing with contingent contracts within the con¬ 
demned class. 
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Claims Act, nor was any claim in its favor speci¬ 
fically granted or established hv tlie act. It re- 
paired legislation to create the rights so that 
claims for compensation under plaintiffs' contract 
could he instituted in the department or tribunal 
provided. In the passage of the Settlement of 
War Claims Act of 1028 (45 Stat. 254), Congress 
was acting* in a purely legislative capacity and not 
in a puasi-judicial capacity. It was not adjudi¬ 
cating: the ri'-dit of defendant or anv other claim- 

* 

ant to recover an individual claim against tlu* gov¬ 
ernment. It was merelv enacting a remedial 
statute, providing a method by wliicli claims niiirht 
be adjudicated in a proper tribunal and the rights 
of claimants be determined.” 


The words this Court used would be appropriate 
to indicate a view that a claim is not a lawful claim 
unless it is enforceable without legislation. That would 
mean that a claim is not a claim if it had to be pre¬ 
sented to Congress at all. a conclusion which would 
nullify all contracts for the prosecution of claims that 
need be presented to Congress. 

On the contrary, we respectfully submit that the 
leiial claim existed before Congress was appealed to. 
Property owned by Telefunken had been taken by the 
United States. If the taking had been by an individ¬ 
ual, a riyht of action would have arisen. The test of 
a ‘‘leiral claim” is whether it arises out of action upon 
which, if taken bv an individual, a lesral cause of action 

i 4 ‘ 

would have arisen. 

The Settlement of War Claims Act (March 10, 1028, 
45 Stats. 250) has been referred to as setting up a tri¬ 
bunal. the War Claims Arbiter, before whom the claim 
of Telefunken. the sole party affected by the radio pro¬ 
vision (supra, }). 10) of the Act, miidit be presented. 
It is true that the Act created a tribunal, but it did 
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more. The Act did not purport to change the sub¬ 
stantive law applicable to claims in any respect. It 
did not purport to create substantive rights where none 
existed. It did not purport to create any rule of law 
which made or strengthened Telefunken’s title to its 
property. It did not create the rule of law which pro¬ 
hibits the forcible taking of private property without 
compensation. It assumed without fresh enactment 
that might does not create right or destrov it. It did 
not create claims or make them legal. It provided 
remedies. The genius of the Act was that (as a con¬ 
sequence of agreements among the claimants to the con¬ 
ception and making of which appellant and his asso¬ 
ciates made material contributions, R. *28) it provided 
a fund, the “German special deposit account,” in the 
United States Treasury, from which the several kinds 
of claims were to be wholly and partially paid in an 
order of priority set out in the Act. A tribunal had 
already been set up for the American claims against 
Germany, the Mixed Claims Commission, and they 
were being adjudicated (as appears from the Act, Sec¬ 
tion 2, and this record, p. 25), but a means of payment 
of them, as well as a means of payment of claims by 
the Germans, including Telefunken, against the United 
States, needed be provided, and was provided bv the 
Act. 

If the entire Act (45 Stats. 256) be read, it will be 
seen that it is concerned not with the creation or legal¬ 
ization of claims, but their adjudication, the provision 
of a fund for their payment and the settlement of pri¬ 
orities as between them. 

That Telefunken had a complete and legal claim, 
without additional substantive law to create it, is res 
adjudicata by the decision of the Arbiter, who awarded 


46 


Telefunken judgment for $6,875,342.19; and the ma¬ 
chinery for payment had operated, when this case was 
tried below, to satisfy one-half that judgment in cash 
(R. 33). 

What the War (Maims Act did. in the words of the 
findings below, was that it “provided a forum and a 
remedy for Telefunken” (R. 31). 

The Act was much like an Omnibus (Maims Act, and 
the provision for Telefunken was explicit and conspic¬ 
uous. 

The nature of Telefunken's claim and the grounds 
for its recognition are succinctly stated in the report 
made June 4, 1934, to the House of Representatives by 
the Committee on Ways and Means, which had under 
consideration an amendment to the Settlement of War 
(Maims Act (H. R. Xo. 1924. 73d Congress, 2d Session) : 

“The United States Government ' * ' acquired 
for its own use during the war a large number of 
patents and a radio station. The United States 
recognized a duty to make compensation on these 
accounts to the German nationals for the value of 
their property so taken and used. The Settlement 
of War (Maims Act created the office of War 
(Maims Arbiter and authorized the Arbiter to hear 
the claims of the German nationals and to deter¬ 
mine the fair compensation to be paid by the 
United States. Some provision had to be made 
for the payment of the amounts determined to 
be due.” 

The other part of the paragraph of the former opin¬ 
ion of this Court above quoted to tin* effect that the 
Settlement of War Claims Act did not adjudicate Tcle- 
funkeiUs claim, but merely established a tribunal be¬ 
fore which it could be presented, only serves to em¬ 
phasize the fairness of the plan which appellant and 
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his associates were urging* upon Congress and how far 

from being contrary to public policy their efforts on 

behalf of Telefunken in support of that plan were. The 

onlv inference which can be drawn from the above- 
% 

quoted language of the former opinion in this regard is 
the incredible one that appellant and his associates are 
not entitled to compensation because their efforts were 
directed toward securing from Congress the establish¬ 
ment of a tribunal before which this claim could be ad¬ 
judicated rather than toward securing an express and 
specific allowance of the claim directly by Congress. 

Claims given similar disposition by Congress have 
been so numerous as to be commonplace. Injuries 
claimed to have been indicted by ships of the United 
States were referred to tribunals by seven acts 1 passed 
by the Congress which passed the Settlement of War 
Claims Act, and twentv-seven- bv the Congress which 
was in session when appellant was employed by Tele¬ 
funken. Counsel employed to prosecute those claims 
are generally known to be employed at compensation 
measured by a percentage of the recovery. 

Support for the above submitted contentions! as to 
the nature of Telefunken\s claim, as it existed before 
the tribunal and the fund were provided by the Act, is 
abundant in the cases, which are except for the prior 
opinion of this Court, unanimously in accord. 

Almost contemporaneous with the prior opinion of 
this Court was that of the Circuit Court of Appeals for 
the Second Circuit, delivered July 15, 1935, in TTb7- 


1 45 Slat. 1706, 1731 (2 acts). 1855. 1983, 1997, 2011. 

-42 Stat. 1565. 1567. 1568 (2 claims), 1569. 1578 (2 acts), 
1587, 1589. 1590 (2 acts), 1600. 1602. 1714, 1770. 1771, 1774, 
1775. 1776 (2 acts). 1777 (2 acts), 1778, 1786, 1787, 1792, 
1794, 1796. 
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forced. Neither the King of Great Britain nor 
the Government of the United States is suable in 
the ordinary courts of justice for debts due by 
either. Vet, who will doubt that such debts are 
rights? * ~ * With reference to mere niunicinal law 
lie may be without remedy; but with reference to 
principles of international law he has a right both 
to the justice of his own and the foreign sovereign. 
The theory, too, that an indemnification for un¬ 
just captures is to be deemed, if not a mere dona¬ 
tion, as in the nature of a donation, as contrasted 
with right, is not admissible.” 


In Erwin v. United States , 97 U. S. Mb-, 24 L. ed. 1065, 
the Supreme Court, in holding that a claim against the 
United States for the proceeds of cotton captured by 
the militarv forces of the United States during the 
Civil War passed to the assignee in bankruptcy of the 
owner, said, pp. 395-396: 

“When the appellant filed his petition in bank¬ 
ruptcy, his claim against the Government was 
property, though of uncertain value. It was a claim 
for the proceeds of goods which once belonged to 
him, and of the possession of which he has been 
deprived by the action of the Government. 
Whether this was done rightfullv or wrongi’uliv 
does not affect the character of the claim as prop- 
ertv, though it mav affect its validitv and value. 
Claims for compensation, for the possession, use 
or appropriation of tangible property, constitute 
personal estate equally with the property out of 
which tliev grow, although the validitv of such 
claims may be denied, and their value may depend 
upon the uncertainties of litigation, or the doubt¬ 
ful result of an appeal to the Legislature. A de¬ 
mand of a bankrupt, which is outlawed, must go 
to the assignee; for contingencies may arise in 
many ways which will give value to it. Demands 
against the Government, if based upon considera- 
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tions which would be valid between individuals, 
such as services rendered or goods taken, a re prop¬ 
erty, although there be no court to investigate and 
pass upon their validity, and their recognition and 
payment may depend upon the caprice or favor of 
the Legislature.” 

In Phelps v. McDonald, 99 U. S. 298, 25 L. ed. 473, 
the question was whether the claim of a British subject 
against the United States for cotton expropriated; by 
its military forces passed to the assignee in bankruptcy 
of the claimant. In holding that the claim was property 
and did so pass, the Supreme Court said, pp. 303-304: 

‘‘There is no element of a donation in the pay¬ 
ment ultimately made in such cases. Nations,; no 
more than individuals, make gifts of money to for¬ 
eign strangers. Nor is it material that the claim 
cannot be enforced by a suit under municipal law 
which authorizes such a proceeding. In most in¬ 
stances the payment of the simplest debt of the 
sovereign depends wholly upon his will and 
pleasure. The theory of the rule is that the gov¬ 
ernment is always ready and willing to pay 
promptly whatever is due to the creditor, ii is 
but a short time since our government could be 
sued, and it can be done now only under the special 
circumstances defined by the statute. It is enough 
that the right exists when the transfer is madej no 
matter how remote or uncertain the time of pay¬ 
ment. The latter does not affect the former. Nor 
has an adverse decision anv final effect. If the 
demand be just, and recognized as valid by the law 
of nations, the claimant or his government, if the 
latter choose to do so, may still press it upon the 
attention of the alien government. 

‘‘If the thing be assigned, the right to collect the 
proceeds adheres to it, and travels with it whither¬ 
soever the property may go. They are insepar- 
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able. Vested rights ad ron and in re —possibilities 
coupled with an interest and claims growing out 
of })roperty—pass to the assignee. The right to 
indemnity for the unjust capture or destruction of 
property, whether the wrongdoer Ik* a government 
or an individual, is clearlv within this category.*' 


The case of Bach man v. Lawson , 109 U. S. 
659, 27 Fed. 1067, presented facts and consid¬ 
erations similar in many respects to those pres¬ 
ent in the case at bar. In that case defen¬ 
dants had employed plaintiffs and plaintiffs had 
agreed for a contingent fee of 25 per cent to use their 
best efforts to collect the claim of defendants arising 
out of the capture of their ship by a Confederate crui¬ 
ser. As stated in the opinion of the court (p. 661): 
“The plaintiffs, who are average adjusters, filed an 
abstract of the claim in the Department of State, and 
in accordance with the instructions issued by that De¬ 
partment, and from papers and information furnished 
by the defendants, prepared a memorial giving a full 
historv of the circumstances relating to the claim: and 
afterwards went to Washington several times about 
this and other like claims; and after the passage of the 
Act of Congress of June 23, 1874, cli. 459, 18 Stat. 245, 
establishing the Court of Commissioners of Alabama 
Claims, prepared and sent to the defendants for signa¬ 
ture a petition to be presented to that court, which, al¬ 
though repeatedly asked for, was never returned; and 
the defendants, after endeavoring to induce the plain¬ 
tiffs to release them from the agreement, employed an 
attorney at law to prosecute their claim before that 
court, which he did, and recovered thereon the sum of 
$3,034.16.” 
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Plaintiffs recovered judgment for their contingent 
fee in the court below and defendants sued out a writ 
of error to the Supreme Court. The contention of de¬ 
fendants is stated in the court's opinion as follows (p. 
(>6:2): “In support of the writ of error it was con¬ 
tended that the agreement sued on had relation solely 
to the claim which existed at its date; that that claim 
was extinguished by the operation of the Treaty of 
'Washington, the Geneva Award, and the payment by 
Great Britain to the United States of the sum awarded; 
and that the claim successfully prosecuted under the 
act of Congress and before the Court of Commissioners 
was a new claim, created by that act, and after the 
making of the agreement; or, if it could be treated in 
any respect as the same claim, was so changed iri its 
character and circumstances that the agreement had 
no application to it.” 

In affirming the judgment in plaintiffs’ favor, the 
Supreme Court quoted with approval from the opinion 
of Mr. Justice Story in Comegys v. Vasse, 1 Pet. 193, 
*215-217, supra, and held that the claim which was al¬ 
lowed was the identical claim contemplated in the 
agreement of employment for the reason that the claim 
was identified by and rested upon the facts from which 
it arose, and that as a claim it was not altered or 
changed bv the treatv and the act of Congress which 
provided a means of payment. 

Another case, almost contemporaneous with the dor¬ 
mer opinion of this Court, was decided April 29, 1935, 
by the Circuit Court of Appeals for the Fifth Circuit. 
It was Marine Transport Co . v. Commissioner of In¬ 
ternal Revenue, 77 F. (2d) 177, where the court, in 
holding that an award bv the Mixed Claims Commis- 
sion in favor of the taxpayer for the destruction of a 
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schooner by a German submarine was in no sense a 
“gift or gratuity,” said (pp. 178, 179): 

“In behalf of the petitioner it was contended 
that the award mentioned was a gift, a mere gra- 
tuitv, which under Sec. 22 (b) (3) of the Revenue 
Act*of 1928 (2(i U. S. C. A. Sec. 2022 (b) (3) ), is 
excluded from gross income. * * ' The award in 

V 

favor of the petitioner in this ease was not of the 
nature of a gratuitv or bountv, but was conr>ensa- 
ti<>ii exacted for the destruction of property. 

The award made in favor of the petitioner was of 
compensation for property destroyed. The peti¬ 
tioner did not receive from Germanv a gift or grat- 

• * » 

uitv. ” (Citing and quoting from Phelps v. M< - 
Donald, 99 U. S. 298, 303. " * 

“Tile distinction between awards or allowances 
of compensation for loss of or injury to property 
or property rights due to action by a government 

or its agencies, and governmental subsidies or 

» . * 

bounties, constituting contributions to capital, is 
pointed out in the cases of Texas & Pacific Ry. Go. 
v. United States, 28b U. S. 285, 52 Sup. Ut. 528, 7b 
L. Kd. 1108, and Continental Tie and Lumber Co. 
v. U. S., 28b U. S. 290, 52 Sup. Ct. 529, 7b L. Kd. 
1111. The contention under consideration is not 
sustainable.” 

The nature of such awards and the character of the 
rights upon which they are based have been the fre¬ 
quent subject of consideration in tax cases arising 
since the AVar. In addition to the decisions above cited, 
see also VUmann v. Commissioner. 30 B. T. A. 7b4, 76G- 
7b7, affirmed 77 F. (2d) 827, certiorari denied October 
28, 1935; Trans-Aflantie Shipping Co. v. Commis¬ 
sioner, 31 B. T. A. 938, 940; and Speyer v. Commis¬ 
sioner. 30 B. T. A. 517, affirmed 77 F. (2d) 824, certi¬ 
orari denied October 28, 1935, in which last cited case 
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the Board of Tax Appeals held that the 10 per cent of 

the award which the taxpayer paid for attorneys’ fees 

was deductible as an ordinary and necessary business 

• * 

expense. 

In rilmmni v. Commissioner* 30 B. T. A. 764, the 
Board of Tax Appeals said (pp. 766-767) : 


“We are met at the threshold with the conten¬ 
tion that no part of the payments received by the 
petitioners on awards of the Commission consti¬ 
tutes income, since, as contended, they wore-gifts 
from Germany. The argument runs in this wise: 
A voluntary payment made under no legally en- 
forceable obligation is a gift; Germany, as a bel¬ 
ligerent, had the right to sequester the property 
of the petitioners; this left petitioners without 
right to demand return or compensation for its 
seizure at least until the declaration of peace and 
what might come back would be secured not as a 
matter of right, but as a matter of grace or exac¬ 
tion by the victor. 

“It would startle the German people if they 
were informed that the payments they have been 
compelled to make to their former enemies, as the 
result of a disastrous war and at such sacrifice to 
themselves, were nothing more or less than gifts 
from one people to another. * * * 

“It is a far cry from an award of compensation 
or reparation for losses sustained, to the making 
of gifts, the latter not being a function of a ju¬ 
dicial tribunal. We can find no element of gra¬ 
tuity in these payments. As said in Phelps v. Mc¬ 
Donald. 99 U. S. 298, relative to a similar award 
by a mixed commission of the United States and 
Great Britain: 


“ ‘There is no element of a donation in the 
payment ultimately made on such cases. Na¬ 
tions, no more than individuals, make gifts of 
money to foreign strangers.’ * * * 
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“Sot* also ('(Hticfjjjs v. Fusse. 1 Pot. 195 ; Willi¬ 
ams v. IIcar'I. 140 U. S. 520: Fnrsyth v. Ilr//nnbl >. 
15 How. .‘157; /;/ /v nV>7/>/v>o/,*\s* Estate, 240 X. V. 
S. 501/’ 


Xot only is it truo that tho Justice who wrote the for- 
% 

nior opinion was himself convinced that it rosultoil in a 
private injustice, but it is of public importance that 
tho holdings of this Court especially be free from eon- 
fusion on this precise point, for two reasons. 

Tho obvious one is that tho District of Columbia is 
tho usual place whore is carried on tho work of prose¬ 
cuting claims against tho Government, and tho law of 
the District as established by its courts is of peculiar 
importance in tho adjustment of controversies between 
attorneys and clients as to compensation for the prose¬ 
cution of such claims. If what the United States (’ourt 
of Appeals for the District of Columbia has hen* de¬ 
cided is the law, then no attorney can safelv undertake 
for a contingent compensation to prosecute a claim of 
this type. This is of importance to lawyers, but of 
greater importance to claimants. “To deprive a claim¬ 
ant of the means of obtaining such professional ser¬ 
vices would be to deprive him in many instances, of the 
means of asserting and enforcing his claim." Wri/jltf 
v. Tebbitts , hi U. S. 252, 255, 25 L. ed. 520. The former 
decision has been adversely commented on in Yale Law 
Journal, Yol. XLY, Xo. 4, February, 1956, p. 751, Xew 
York Law Journal, Yol. 95, Xo. 67, March 21, 1956. 

The other reason becomes apparent when it is no¬ 
ticed from the above quoted authorities how frequently 
the question of the nature of such claims arises in tax 
cases. The United States Court of Appeals for the 
District of Columbia is the onlv court which is uiven al- 
termite jurisdiction with that of the particular Circuit 
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Court of Appeals in the location where the controversy 
arose in appeals from the Board of Tax Appeals (see 
United States Code, Title 26, Section 641, par. (b) (2), 
and Xash-Breyer Motor Co. v. Burnet, 283 U. S. 483, 75 
L. ed. 1180). A conflict of decision between other Cir¬ 
cuit Courts of Appeals and the United States Court of 
Appeals for the District of Columbia on this particular 
subject will make the result of such tax controversies 
dependent upon which forum is selected for review. 

III. The Recovery of Pay for Services Rendered is Not 
Barred by Appellant’s Prior Employment by the 
Alien Property Custodian. 


The denial of relief below was not put on this ground. 
Appellee expressed the defenses it made on the sec¬ 
ond trial in two conclusions of law, in neither of which 
is tlie prior employment of appellant mentioned, both 
relating exclusively to the supposed invalidity of the 
express contract of .June 22, 11)22, rather than to any 
disability on appellant's part to render such services 
as he did render to Telefunken (R. 46). 

We should perhaps not be justified in dealing with it 
at all on this appeal if it had not been noticed in the 
former opinion of this Court, though, as has been noted 
above (p. 15), the reversal of the prior judgment for 
appellant was not based on this ground. 

The defense as put forward on the former appeal 
was inspired and attempted to be supported princi¬ 
pally by a decision of this Court not mentioned in this 
Court’s former opinion, viz., Brown v. Miller, 52 App. 
D. C. 330, 286 Fed. 994. j 


In that case this Court affirmed Justice Bailey’s ac¬ 
tion in compelling appellant to withdraw his appear¬ 
ance for a claimant against the Alien Property Custo- 
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dian, in a case wherein the Custodian, Miller, objected 
to appellant's acting for a claimant against the Custo¬ 
dian. 

Il should be noticed that it was the identical trial 
judtfe. Justice Bailey, before whom below this case was 
both times tried, who was affirmed in Brown v. Miller. 
In the case at bar, at the request of Telefunken, he 
made findinirs of fact, emphasizing' such similarity as 
there is between the two cases by permitting Tolefun- 
k(>n to frame findings here (Xos. 21-29, R. 3S-39, same 
in record Xo. (1294, Xos. 15-23) in the identical phrase¬ 
ology of this Court in Brown v. Miller. Vet in this case 
he held (and his holding was reversed on other grounds 
by the former opinion of this Court) : 

“In my opinion the action is not barred by the 

fact that the plaintiff had been an attorney of the 

* * 

Alien Property Custodian, and had boon connected 
with the administration of the properties of the 
defendant seized by the Custodian" (Record in 
Xo. (5294, p. 53). 


Sound reasons for this holding were that appellant 

was not involved as an employee of the Custodian in 

the wroni£ for which Telefunken was seeking redress, 

nor were there anv facts on which Telefunken relied 

* 

other than those it knew or those publicly known. 

On the retrial, though not at the first trial, the fol¬ 
lowing express findings were made (R. 37): 

“15. The sources from which the plaintiff ob¬ 
tained the information upon which he acted as at¬ 
torney for the defendant were statements made to 
him by agents of the defendant, the public prints, 
including: Senate Document Xo. 435, (>5th Con¬ 
gress, 3d Session, the report of the Alien Property 
Custodian for 191S, submitted March 1, 1919, Sen- 
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ate Document Xo. 181, (571li Congress, 2d Session, 
the report of the Alien Property Custodian sub¬ 
mitted in response to Senate resolution of Janu¬ 
ary 5, 19-2, April 10, 1922, a statement of Francis 
P. (Jarvan, formerly Alien Property Custodian, 
published by the Associated Press July 7, 1922, as 
follows: 

i 

‘The Chemical Foundation case will become 
tiie governing precedent in the sale of all wire¬ 
less patents and plants to the United States 
Government for the nominal sum of $140,000. 
These were all sold to the Government for what, 
of course, is an inadequate price.’ 


the title and assignment records of the United 
States Patent (Mice, of which plaintiff had made 
immediately on his employment an extensive 
search and report, and other sources to which the 
information so obtained led. 

“10. The files which were in the Corporation 
Management Division of the Alien Property Cus¬ 
todian when plaintiff Brown was there employed, 
including the corporate minutes of Atlantic Com¬ 
munication Companv and Xew York Patent Ex- 

* « 

ploitation Company, wore public records. 

‘‘17. At the time plaintiff and Frankenthaler 
were cmploved bv Telefunken, Dr. Karl George 
Frank, Telefunken’s agent who participated in ne¬ 
gotiations for their employment, knew that plain¬ 
tiff had been formerly in the employ of the Alien 
Property Custodian.” 


On both the original trial and the retrial, the: follow¬ 
ing was found (R. ob): ! 

“The procedural regularity of what had been done 
bv the Alien Propertv Custodian and bv his nomi- 
nees the officers and directors of the Atlantic Com¬ 
munication Company, was at no time brought into 
question either by Telefunken or by the plaintiff 
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and his associates or bv tlie attorneys who sue- 

* • 

reeded them as attorneys for Telefunken. Plain¬ 
tiff’s representation of Telefunken was from the 
heidnnimr known and openly avowed to the Alien 
Property Custodian and no objection on the 
ground of his prior employment was made or smr- 
jested by any person until the pleas were tiled 
herein." 

These iindin^s distinguish the present case on its 
facts from lirmni v. Millrr. aside from the equally im¬ 
portant difference in the nature of the two proceedings. 

It is noteworthy that the opinion in Bmicu v. Millrr 
does not purport to he founded on “public policy,*’ 
nor does it use the term. It is based on legal ethics and 
deals with the protection <>!' the interests of the former 
object ini* - client. In that case the court believed that 
brown was using against the Custodian informa¬ 
tion which lie had gained while in the Custodian’s 
employ, and that Brown could not have so pointedly 
framed the interrogatories attached to his bill of 
complaint without a knowledge which he could have 
trained only from the Custodian's lile. That case 
was therefore one in which the court believed that a 
mischief would be worked and a harm done in violation 
of professional duty on Brown's part. The suit was 
against the Custodian and the Custodian was com¬ 
plaining. The objection was based on substance and 

was not availed of, as here, as a mere technicality bv 

• • 

which to escape the payment of a moral debt. The 
facts upon which Brown acted were believed by the 
court not to have been, as here, facts which he had 
learned and anyone could have learned from sources 
other than the Custodian’s lile. 

That the case of Bnncu v. Millrr was exceptional, 
and stood on its own facts, is demonstrated by the fact 


that shortly after it was submitted to this Court, No¬ 
vember 3, 1922, Miller v. Schulte , 52 A})}). D. C. 359, 
was submitted, December 15, 1922, in which the same 
counsel appeared for Custodian Miller, and appellant 
and Judge Xippert appeared for the adverse .party, 
and Transatlantic Trust Company v. Parjcnsteckcr, 53 
Ap]). I). C. 42, involving the Custodian, was submitted, 
December 14, 1922, with no surest ion in either of any 
objection to appellant’s representation. That this was 
no mere accident but reasonable and consonant with 
the principles involved becomes apparent when those 
principles are stated and illustrated. 

Our position here is that there is no true rule so 
broad as to exclude one who has been employed by the 
Custodian from subsequent employment by a private 
person whose property has been administered by the 
Custodian merely because of the fact of the prior em¬ 
ployment: that the facts of the particular case are to 
be examined in the light of the principle of law in¬ 
volved; and that controversies arising on objections 
to subsequent employment are to bo judged by prin¬ 
ciples different from those applicable to bills for pro¬ 
fessional services rendered without objection. 

When representation of a client by an attorney is 
objectionable on the ground of prior employment by 
another, the objection is not founded on illegality or 
“public policy”, but upon considerations based on 
professional ethics for the protection of the former 
client, though some courts have inexactly referred to 
the rule as based on “public policy.” 

The objection to a lawyer’s undertaking to represent 
a new client about the same subject matter is different 
in substance and in origin from the objection to an il¬ 
legal contract. Where a contract is illegal as, for ex- 
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ample, contracts in restraint of trade or contracts to 
bribe public officials, the objection arises from a pre¬ 
dominant public policy. Therefore in such case the 
consent of the parties is immaterial. The law of its 
own motion will withhold its aid from the parties to 
such a contract. On the other hand, the objection to a 
lawyer chansrinir clients is like the objection to an a iron t 
representing both principals. It is a part of the same 
rule of law (see 2 K. C. L. 973). Xo public interest is 
involved,—there is nothing vicious or repuirnant to the 
policy of the law in such an arrangement.—it pro¬ 
motes no illegality. A lawyer may represent a new 
client with a possible conflict of interest with bis for¬ 


mer client if the former client with full knowledge doe 


not object. The so-called public policy is for the pro¬ 
tection of the parties directly concerned. Volntti non 
fit injuria applies. The acquiescence of tlm parties not 
merely avoids the objection, but prevents the objection 
from arising at all. 

The failure of the old client to object has this fur¬ 


ther significance: 


All the authorities dealing' with the 


question here involved, even those which apply the 
term “public policy,” agree that to be objectionable 
the new representation must be adverse to the old. The 
former client, having knowledge of the new represen¬ 
tation. will naturally object if the new representation 
is actuallv adverse. Therefore the failure to object 
evidences that the parties themselves considered that 


the new representation was not adverse to the old, and 


if it was not, all possible objection to it 


is removed. 


Brown's former employment had been by the Custo¬ 


dian. 


The Custodian was not the United States. 


The 


statutes contemplated sales from the Custodian to the 
United States (Act of October 6, 1917, c. 106, par. 12, 
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40 Stat. 423, as amended by Act of March 28, 191S, c. 
28. par. 1, 40 Stat. 460). The Supreme Court has rec¬ 
ognized the* Custodian's power to hind himself by ad¬ 
missions (see White v. Mechanics Securities Corpora¬ 
tion , 269 V. S. 283, 70 L. ed. 275, affirming 55 App.jD. C. 
256 and 261). 

It was peculiarly and probably exclusively within 
the power and right of the Custodian toi de¬ 
termine whether the new employment of Brown 
was adverse or inconsistent with anv dutv owilig bv 
Brown to his old employer, and whether any objection 

lav to it as likelv to result in the betraval of his former 

» » ^ 

client's confidence. The Custodian, having evidenced 
by his acquiescence that he had decided that there was 
no adversity of interest in this case, that decision 
needed no support from any other person or agent of 
the United States to make it effective. However, it is 
unnecessary in the present case to attach such control¬ 
ling importance to the Custodian's acquiescence in 
Brown’s employment by Telefunken. It is enough for 
our present purposes to treat it as an additional indi¬ 
cation that there was no adversity between his repre¬ 
sentation of Telefunken and his former employment, 
and that he had not been so employed by the Custodian 
about the affairs of Telefunken as to gain anv confiden- 
tial information which might be used to the injury of 
the Custodian or the Government. 

The rule is founded upon reason. It does not pre¬ 
clude an attorney from dealing with the same subject 
matter on behalf of the new client arbitrarily and 

*- i 

without regard to the evils against which the rule is 
aimed. 

The rule has its foundation in the English common 
law. The rule in England was rather fullv restated in 
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the ease of RakHsm v. Kills, Mintfhty ami Clarkv 

(1D12), 1 ('ll. (Eng.) 831. In that case Clarke of the 

firm of Mundav and Clarke had been engaged bv 

• * » • 

Rakusen to bring suit against a company. After sev¬ 
eral consultations Rakusen changed solicitors. Then 
Munday and Clarke were retained as counsel for the 
company, and Rakusen sought to enjoin them from ap¬ 
pearing for it. Couzens-Ilardy, M. R., said: 

“ * * * in my view, we must treat each of 

these cases not as a matter of form, not as a mat¬ 
ter to he decided on the mere proof of a former 
acting for a client, but as a matter of substance; 
before we allow the special jurisdiction over solici¬ 
tors to be invoked, we must be satisfied that real 
mischief and real prejudice will, in all human 
probabilitv, result if the solicitor is allowed to 
act.” 


Buckley, L. J., concurring, said: 

“There is no general rule that a solicitor who has 
acted in a particular matter for one party shall 
not under any circumstances subsequently act in 
that matter for his opponent. Whether he will be 
restrained from so acting or not depends on the 
particular circumstances. Of course he will be re¬ 
strained from communicating confidential infor¬ 
mation, but the respondents contend that, when 
there is no danger of this happening, the solicitor 
will still be restrained from acting. ’ * ' In 

my opinion neither of these propositions can be 
maintained. * * * There is no law that, be¬ 

cause a solicitor has acted for a person, ho may 
not afterwards act against him in the same matter. 
It depends on circumstances whether he shall be 
allowed to act or not.” 


In Ihichmu v. Thorp (1821). 37 Eng. Reprint 864, 
Lord Eldon said, dealing with a similar state of facts: 
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“It did appear to me that this was going very 
far, and I thought that before thus shutting up 
the sources of employment, it was incumbent on 
the court to see that there was something more 
than hypothetical mischief to be guarded against." 


See also Parrott v. Parrott , 64 Eng. Reprint 116; 
Grisscll v. Pvto , 131 Eng. Reprint 514; and Robinson 
v. Mullett, 146 Eng. Reprint 488. 

Cases could be multiplied to the effect that the; sub¬ 
sequent employment to be objectionable must be ac¬ 
tually adverse to the interest of the former client.' 

Formal adversity, that is, the mere fact that former 
counsel for the defendant is now counsel for the plain¬ 
tiff with regard to the same subject matter, will not 
violate the rule. The facts can alwavs be examined to 
ascertain if counsel is taking a position actually hostile 
to that which he formerlv had. Thus in— 

Shaw v. Bill, 5 Otto 10, 24 L. ed. 333, the Supreme 
Court, through Mr. Justice Field, said: 


“It seems that when the petition of Shaw for 
the appointment of a receiver was presented to the 
court, Mr. Hendricks, with others, appeared as 
special counsel for the company, and moved its 
dismissal. Subsequently, Mr. Hendricks appeared 
as counsel for the trustee in the proceedings on the 
supplemental bill for the foreclosure of the mort¬ 
gages, and on his motion the default of the com¬ 
pany was entered. This second appearance of 
counsel against the company is regarded by the ap¬ 
pellant as exhibiting ‘an anomaly in chancery prac¬ 
tice’ so great as to vitiate the decree. We do not 
perceive any anomaly or irregularity or impro¬ 
priety in the conduct of the counsel. He might 
very well have appeared for the company to defeat 
a petition of a single creditor asking for the ap¬ 
pointment of a receiver of its property, and yet 
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subsequently have appeared for the trustee, to 
foreclose its mortgages. There was not him*; in the 
duties required on the motion which in any way 
conflicted with the duties required in the subse¬ 
quent proceedings. There is not even a colorable 
pretext for calling in question the propriety of the 
action of counsel.” 


The rule to be enforced is substantially that stated in 
the canons of professional ethics of the American Bar 
Association. Canon 37 reads as follows: 


“The duty to preserve his client's confidences 
outlasts the lawyer’s employment, and extends as 
well to his employees; and neither of them should 
accept employment which involved the disclosure 
or use of these confidences , either for the private 
advantage of the lawyer or his employees or to the 
disadvantage of the client, without his knowledge 
and consent , and even though there are other avail¬ 
able sources of such information. A lawver should 
not continue employment when he discovers that 
this obligation prevents the performance of his 
full duty to his former or to his new client.” 
(Italics ours; see Vol. 56 Reports of the American 
Bar Association.) 


When such a question is raised by a complainant who 
alleges actual or impending harm to him, and when 
the relief sought is the dismissal of the attorney, the 
disposition of it may be summary and without minute 
examination into the niceties of the situation; but 
where legal relief other than dismissal of counsel is 
sought, the actual occurrences are fully probed to dis¬ 
cover if actual injury has resulted. See Judge Lur- 
ton’s opinion in Davis v. Chattanooga Union Ry. Co., 
65 Fed. 359. 
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It seems to us of the utmost significance that oppos¬ 
ing counsel have not cited and ice hare not been able to 
find any ease wherein a lawyer who has rendered ser¬ 
vice has been deified his fee upon the ground of this 
supposed public policy as distinguished from violation 
of statute. 

The only adjudicated case which we have been able 
to find in which the question arose in the manner in 
which it here arises is Patterson v. Flee nor (1905), 28 
Ky. L. 582, 89 S. W T . 705, in which the plaintiff did not 
have as strong a case as does the plaintiff here, j The 
plaintiff suing for his fee as attorney recovered below. 
It was insisted for the appellant that the appellee had 
represented another and adverse party in the same suit 
before he represented the appellant. The court said 
there was no serious controversy between the two; par¬ 
ties represented by appellee, and that appellee did not 
appear to have done anything in the ease for the 
former client after he began to act as counsel for ap¬ 
pellant; that in the absence of proof to the contrary, 
it is but fair to presume that in quitting the service of 
the former client and entering that of appellant- in the 
same case, appellee acted with the consent of the other 
party, or that there was no real conflict in interest; 
that the former client does not seem to have a griev¬ 
ance against appellee on account of his representing 
appellant, and that if any complaint had been made by 
him on that score, appellant would have taken his dep¬ 
osition to prove the fact. The opinion continued:! 

“In this case Caldwell (the former client) is mak¬ 
ing no complaint that appellee left his service as 
attorney to enter that of appellant, and the latter 
having accepted his service with knowledge ac¬ 
quired from the record that he had acted as attor¬ 
ney for Caldwell, and having profited by his ser- 
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vice in his (appellant’s) behalf, is estopped to 
complain of that fact.’’ 

Similar considerations led to a holding that the de- 
fendant had no standing to invoke a principle of pub¬ 
lic policy for his own relief in Todd v. Rhodes (1920), 
108 Kans. 64, 193 Pac. 894. 

The statute prohibiting former federal eni])loyees 
from prosecuting claims against the United States 
within two years after their employment did not apply 
to appellee Brown’s employment by the Alien Prop¬ 
erty Custodian. 

The statute is now Section 99, Chap. I, Title b, U. S. 
C. A. (Section 190, R. S.), and is as follows: 

“ Ex-officers or employees not to prosecute 
clonus in departments. It shall not be lawful for 
any person appointed as an officer, clerk, or em¬ 
ployee in any of the departments, to act as counsel, 
attorney, or agent for prosecuting any claim 
against the United States which was pendiny in 
cither of said depart mods while he was such offi¬ 
cer, clerk, or employee, nor in any manner, nor by 
any means, to aid in the prosecution of any such 
claim, within two vears next after he shall have 
ceased, to be such officer, clerk or employee.’' 

Section 1, Chap. I, Title 5, U. S. C. A. (Section lb8, 
R. S.) provides: 

** Section-1. Application of provisions of chap¬ 
ter. The provisions of this chapter shall apply to 
the following executive departments 

(Here are enumerated the State, War, Treasury, 
Justice, Post Office, Navy, Interior, Agriculture, 
Commerce and Labor Departments.) 
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Section 2, Chap. L Title 5, U. S. C. A. (Section 159, 
h\ S.) provides: 

*‘2. Word 'department'. The word ‘depart¬ 
ment' when used alone, in this chapter, and chap¬ 
ters 2, .*>, 4, 5, 6, 7, S, 9, 10, and 11 of this title, 
means one of the executive departments enumer¬ 
ated in the preceding section.” 


It is clear that these three sections sav that Section 
99 is limited in its application to former officers orem- 
ployees of the executive departments. The only ques¬ 
tion is whether these sections mean what thev sav. 

* * 

This question was passed on in 25 Op. Atty. Gen. 6. 
The specific question involved there was whether a 
former chief examiner of the United States Civil Ser¬ 
vice Commission came within the operation of the pro¬ 
visions of Section 190, Revised Statutes. Acting Attor- 

nev General Henrv M. Hovt held that he was unaffected 
* * •> 

by the provisions of that section on the ground that its 
operation is limited by Section 159, Revised Statutes. 

()ther opinions of the Attorney General in which it is 
held in general that the term “department” or “execu¬ 
tive department” as used in Acts of Congress and in 
the Revised Statutes means one or more of the several 


departments enumerated in Section 158, R. S. (Sec. 1, 
Title 5, U. S. C. A.) are 22 Op. Atty. Gen. 62, 26 Op. 
Atty. Gen. 209, and 29 Op. Atty. Gen. 410. 

We have found no adjudicated case arising on!this 
question. 

If the Section were applicable to employees of the 
Alien Property Custodian, it would not operate in the 
present case because there was no claim pending when 
Grown was employed. 

In Day v. Laguna Land and Water Co., 115 Cal. App. 
221, 1 Pac. (2d) 448, a former internal revenue agent 
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was suing a taxpayer corporation for his fee and the 

defense was made that lie was not entitled to recovery 

• 

because he came within the operation of Section 190 of 
tin* Revised Statutes. The facts were that the plaintiff 
while in the employ of the Bureau had been directed to 
check over the income tax returns of the defendant for 
tiie years in question hut had only made a routine start 
to do so when he resigned and shortly thereafter was 
employed by the defendant in connection with its tax 
matters. Subsequently, an additional tax was assessed 
against the defendant and the plaintiff was successful 
in getting this reduced, and it was to recover his fee for 
accomplishing this that he sued. 

The opinion deals with two questions, whether Sec¬ 
tion 190 of the Revised Statutes was applicable and aI>o 
whether was ap]dicable the Treasury regulation prohib¬ 
iting a former employee from handling any matter for 
a claimant which had his personal attention while such 
employee. The court held that Section 190 did not apply 
because no “claim" was ponding while the plaintiff 
was an employee of the Bureau of Internal Revenue, 
and also that the plaintiff's conduct did not violate the 
Treasury regulation because his contact, while in the 
Bureau, with the subject matter of the defendant's tax 
liability was routine and purely formal, not rcsnltiny 
in the ac(/uiriny hy him of any confidential information 
with regard thereto. Toward the close of its opinion 
the court said. “We cannot say that the contract in 
question was either contrary to law, public policy or 
good morals.” 

There is no basis for any contention that Congress 
intended the rule it laid down to be expanded by judi¬ 
cial decision. It must be assumed that Congress has 
made the rule as broad and inclusive as it considered 
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in tho public interest. There are substantial reasons 
why Congress should not wish to make such a rule too 
sweeping. A general bar to subsequent employment 
of former Government employees illicit seriously mili¬ 
tate against the Government’s ability to procure ser¬ 
vices of competent attorneys. It is a matter of public 
knowledge that inanv high officials of integritv have 
opened offices in Washington on leaving the public ser¬ 
vice* for the purpose of international and departmental 
practice, and they have doubtless been of assistance to 
the departments as well as to clients by reason of their 
knowledge and experience. The Act of Congress is 
carefully limited in its terms and has not, so far as we 
know, been extended by judicial decision. 


IV. Only in the Clearest Cases Are These Who Have 
Received benefit of Services Permitted to Escape 
Payment frr Them on the Ground that “Public 
Policy” Has Been Violated. 

The courts arc justly suspicious of the defense of 
public policy. 


“It 

fail.” 


is never argued at all but when other points 
Richardson v. Mellish, 2 Bing., 229. 


“This is generally the last defense of desperate 
causes.” South Carolina <£■ G. R. Co . v. Railway 
Co .. 93 Fed. 543, 558 (C. C. A. 4). 


In Strch v. Drum woud , 275 U. S. 199, 205; 72 L. ed. 
23S, 248, the Supreme Court said: 

“It is only because of the dominant public 
interest in at one, who has had the benefit of per¬ 
formance by the other party, is permitted to 
avoid his own obligation on the plea that the 
agreement is illegal. And it is a matter of great 
nublic concern that freedom of contract be not 

A 



lightlv interfered with. * * * It is onlv in clear 

cases that contracts will be held void. The prin¬ 
ciple must be cautiously applied to guard against 
confusion and injustice. * * * Richardson v. Mell- 
/>7/. 2 Bing. 22b. 242, 232, 12,0 Kng. Reprint, 204. 
Detriment to tin* public interest will not be pre¬ 
sumed when* nothing sinister or improper is done 
or contemplated. Valdes y. Larrinapa , 22,3 U. S. 
703, 700, 3s L. cd. 11(53, 1103.” 

In Tina Citij Pipe Line Co. v. llardinp (Hass ('<>.. 
283 U. S. 333, 33(5: 73 L. ed. 1112 (May, 1031), the Su¬ 
preme Court said: 

“The meaning of the phrase ‘public policy* is 
vague and variable: courts have not defined it and 
there is no fixed rule by which to determine what 
contracts are repugnant to it. The principle that 
contracts in contravention of public policy are 
not enforceable should be applied with caution 
and only in cases plainly within the reason on 
which that doctrine rests. It is only because of 
the dominant public interest one who, like respon¬ 
dent, has had the benefit of performance by the 
other party, will be permitted to avoid his own 
promise. Steele v. Dnnnmond. 273 V. S. 100, 203, 
72 L. ed. 238, 240: Black d : II’. Taxi d l Transfer Co. 
v. Brown i0 Taxi <0 Transfer Co.. 27(5 V. S. 318, 
328, 72 L. ed. (581, 083. 37 A. L. R. 42(5; Jlohnan v. 
Jfdmson. Conip . 1 pi>. 341, 343, OS Kng. Renrint 
1120 .” 


In Cod f rep v. Roessle , 3 App. I). (\ 200, 303, this 
(’onrt said: 


“After a party has deliberately made his con¬ 
tract, and received the consideration therefor, it 
must plainly appear that it contravenes public 
policy before the courts will declare it void upon 
that ground. For, as said bv the Master of the 

V’ 7 • 
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Rolls, Sir George Jessel, in Printing Co. v. Samp¬ 
son. L. R. 19 Eq. Oas. 462, ‘It must not be for- 
gotten that we are not to extend arbitrarily those 
rules which sav that a given contract is void, as 
being against public policy, because if there is one 
thing which more than another public policy re¬ 
quires, it is tli<it men of full age and competent 
understanding shall have the utmost libertv of 
contracting, and that their contracts when entered 
into freely and voluntarily, shall be held sacred, 
and shall be enforced by courts of justice. There¬ 
fore, we have this paramount public policy to con¬ 
sider—that we are not lightly to interfere with 
this freedom of contract.’ That is but saving, 
that substantial justice and the obligation of con¬ 
tracts are entitled to superior consideration to 
the vague and indefinite notions of public policy, 
urged to avoid a contract for which the party has 
received full consideration. Such a defense al¬ 
ways conies with a bad grace from a party to the 
contract who has received full consideration, and 
enjoyed the fruits of the contract that he alleges 
to have been made in contravention of law or 
principles of public policy.” 


In Ireland v. Graggs f 56 F. (2d) 785, C. C. A. 5th, 
March, 1932, the Court said: 


“It is the rule generallv that, where one tardily 
ascertaining, after he has had the fruits of a con¬ 
tract, that his agreement was illegal, invokes the 
public interest ‘the interest of others than the 
parties,’ Beasley v. T. & P. R. R 191 U. S. 492, 
24 S. Ct. 164, 166, 48 L. Ed. 274, to enable him to 
keep the fruits of his contract without standing 
to his bargain, courts are slow to follow such in¬ 
terested leading. They will cautiously determine 
for themselves whether there is a dominant pub¬ 
lic interest, and ‘interest of others than the par¬ 
ties,’ involved in the enforcement of the contract 


74 


sufficient to overthrow the fundamental public 
policy that men full grown and of sound mind 
may not, while holding to the benefits of a con¬ 
tract, escape its burdens. Twin City Pipe Line 
('o. v. Harding Glass Co., 283 U. S. 353, 51 S. Ct. 
470. 477. 75 L. ed. 1112: Raft imorc P. R. v. Voiqht. 
17(5 I': S. 505. 20 S. Ct. 385, 44 L. Ed. 560/’ 

V. The Order and Mandate of this Court Should Direct 
the Entry of Final Judgment for the Plaintiff. 

The statute pursuant to which this case was tried by 
the Court, J). C. Code of 1929, Title 18, Section 72, pro¬ 
vides— 


“The finding of the court upon the facts, which 
may be either general or special, shall have the 
same effect as the verdict of a jury/’ 

The findings being special, the effect is the same as a 
special finding of facts by a jury. There being no ques¬ 
tion of fact here on those findings (R. 44-40), the case 
is here as upon an agreed statement of facts. 

In Fort Scott v. Hickman , 112 l . S. 150, 104, 28 L. 
ed. 030, 041, the Supreme Court said: 

‘*It follows from these considerations, that the 
conclusion of law made bv the circuit court on the 
facts found was erroneous. It ought to have ren¬ 
dered judgment for the defendant, except as to 
bond number 78. Its special finding of facts is, 
under section 649 of the Revised Statutes, equiva¬ 
lent to the special verdict of a jury, Xorris v. Jack- 
son, 9 Wall., 125; Capelin v. Ins. Co. y Id. 461, 407; 
Ins. Co. v. polsfiin. 18 Id., 23t, 249: Itcfzer v. IT ood, 
109 l\ S., 185; and, as such special finding covers 
all the issues raised by the pleadings, this court has 
the power, under section 701 of the Revised Stat¬ 
utes, to direct such judgment to be entered as the 
special finding requires. In cases like the present 


one, the proper practice is to direct a judgment for 
the defendant, instead of awarding a new trial. 
Xat. Bank v. Ins. Co.. 95 U. S. 673, 679; Fairfield 
v. Gallatin Co.. 100 Id., 47; Wright v. Blakeslee, 
101 Id., 174; Peoples Bk. v. Nat. Bk., Id., 181; 
Warnoek v. Davis. 104 Id., 775; Lincoln v. French , 
105 Id., 614; Ottawa v. Carey, 108 Id., 110; Kirk- 
bride v. Lafayette Cn.. Id., 208; Retzer x. Wood 
[supra ); Canada Southern R. R. Co. v. Gebhard, 
Id., 527: Fast St. Louis v. Zebley. 110 Id., 321. Tlie 
trial being without error, if the finding is sufficient, 
the same judgment is to be given as would be given 
on a special verdict. Where the special finding 
embraces only a part of the issues, as in Ex parte 
French, 91 U. S., 423, a different rule pcrvails. 
Accordingly, the judgment of the Circuit Court is 
reversed and the case is remanded to that court , 
with direction to enter a judgment for the plain¬ 
tiff. mi bond number 78, for $500, with proper in¬ 
terest thereon, less a credit on said bond, of $290, 
of the date of November S, 1875; and. as to the 
other bonds sued on, to enter a judgment for the 
defendant, ivitli costs.” 


In Red field v. Parks , 132 U. S. 239, 252, 33 L. ed. 327, 
332, the judgment below in an ejectment action sub¬ 
mitted to the court without a jury was for the defen¬ 
dants, on facts specially found. The Supreme Court 
concluded its opinion as follows: 


“We are satisfied, therefore, that in regard to 
the defense under both Statutes of Limitation, the 
declarations of law by the court were erroneous, 
and for that reason its judgment is reversed. And 
as the finding of facts bv the court is before us, and 
these are the only matters worth attention, it is 
ordered that the circuit court niter judgment for 
the plaintiff.” 



In Xnrthrrn Par . /?//. To. v. F<7>/ Dnsvn Harrington 
('<>.. 54 F. (‘2d) 780, District Judge Sanborn, citing 
these and other cases, said: 

“In a law case, where a jury is waived, and the 
facts are not agreed to, and the court makes com¬ 
plete findings of fact upon all the issues, but 
roaches an erroneous legal conclusion and orders 
a wrong judgment, the appellate court may, if it 
leaves the findings of fact undisturbed, upon a re¬ 
versal, direct the entry of the proper judgment.” 

In Liftion v. Xric York Life Ins. Co., 89 F. (2d)78, 83, 
(\ ('. A. 8th, March 25, 1957, the case below had been 
tried to the court without a jury on an agreed state¬ 
ment of facts, and judgment below was for the defen¬ 
dant. The court's opinion concluded as follows: 

“Inasmuch as the trial was upon an agreed 

statement of facts, the judgment must be reversed 

and the cause remanded to the District Court with 

direction to enter judgment in favor of appellants 

for the amount of tin* premium sued for and 

of tin* disabilitv income benefits accruing under 

• * 

the terms of the policy, together with interest and 
costs, in accordance with the views herein ex¬ 
pressed. It is so ordered. 


The declaration, in each count, claimed $250,000, 
with interest from the date of discharge of counsel, 
April 20, 1928 (R. 0, 11, 14, Ml). The reasonable value 
of the services to date of discharge, which is the meas¬ 


ure of recovery whether on the express contract or on 
({Hantiun niernit (supra, p. M), is found to have been 
$250,000 (R. 34). The motion for judgment on the 


denial of which the case is 


here, claimed interest onlv 

* 


from the date of filing suit (R. 45), October 30, 1928, as 
had been the judgment entered on the first trial. 


t ( 


Ap])ellant therefore prays a reversal and remand 
with directions to enter judgment for the plaintiff for 
$*250,000, with interest from October 30, 1028, besides 
costs. 

Respectfully submitted, 


Stanton C. Peelle, i 
Paul E. Lesh, 

Dale D. Drain, 

Jerome F. Barnard, ; 
Attorneys for Appellant. 
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United fflnurt nf Appals 

FOR THE DISTRICT OF COLUMBIA. 

October Term, 1937. 


No. 7086. 


JOHN WILSON BROWN, in, 


vs. 


Appellant , 


GESELLSCHAFT FUR DRAHTLOSE TELEG- 
RAPHIE, M. B. H., a Corporation, 

Appellee. 


BRIEF FOR APPELLEE. 


This is the second appeal in this case. 

This appeal is from judgment entered below in strict 
compliance with the former opinion and mandate of this 
Court: Gesellschaft filr Drahtlose Telegraphies M. B. H., 
v. Brown , 64 App. D. C. 357, 78 F. (2d) 410. 

Herein we shall refer to appellant as plaintiff and to ap¬ 
pellee as defendant or Telefunken. The letter F, followed 
by a numeral, refers to the trial Court’s findings of fact in 
this record; R followed by a numeral refers to the pages 
of the instant record. 
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I. 

Statement of the Case. 

On June 22, 1922, defendant employed plaintiff and asso¬ 
ciate to perform the services for which compensation is 
sought in this action. This employment was by written 
contract of that date. Plaintiff subsequently associated 
two additional attorneys to perform, with him, the serv¬ 
ices contracted for. From the beginning to the end of the 
employment the services, here sued for, were rendered pur¬ 
suant to this contract of employment by plaintiff and all of 
his associates. All claims of the others associated with 
plaintiff for services under the said contract were by ap¬ 
propriate formal assignment vested in the plaintiff. And 
it is the claim thus assigned on which plaintiff here sues. 
Grsrllsrhnft, etc., v. Brou n, 64 App. D. C. 357, 78 F. (2d) 
410, 411. 

On the former appeal this Court decided— 

1. That the contract under which plaintiff and asso¬ 
ciates were employed and performed the services for which, 
in this action, they sought compensation, was void as 
against public policy. 

2. That in view of the fact that the contract compre¬ 
hended the seeking of remedial legislation, for a contingent 
reward to he received out of whatever the defendant might 
recover as a result of such legislation, the contract was 
void as against public policy and no recovery could be had 
in this action, irrespective of the character of services actu- 

allv rendered. 

• 

3. That in view of plaintiff's prior employment as at¬ 
torney for the Alien Property Custodian, contract between 
him and defendant for the taking of steps by plaintiff and 
associates for enforcement of claims against the Custodian 
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and United States Government, with respect to property 
seized, was void as against public policy. 

4. That the plaintiff was not entitled to recover in this 
action either (a) on the contract, or (b) on quantum meruit. 

Judgment for plaintiff was ordered reversed and the 
cause remanded for further proceedings not inconsistent 
with this Court’s opinion. 

Plaintiff petitioned the Supreme Court for the writ of 
certiorari to this Court and the petition was denied. 
Brown v. Gesellsrhaft, etc., 296 U. S. 618. 

Plaintiff filed a petition in the United States Supreme 
Court for rehearing on its application for certiorari. This 
was denied. Brown v. Gesellschaft, etc., 296 U. S. 663. 

This Court’s mandate thereupon went down to the Dis¬ 
trict Court. 


As it was obvious that only one judgment could be en¬ 
tered consistent with this Court’s opinion, defendant 
moved the Court below to enter final judgment for it. On 
this motion the trial Court held that while in view of Balti¬ 
more & Carolina, Inc., v. Redman, 295 U. S. 654, this Court 
was authorized to direct the Court below to enter final judg¬ 
ment for defendant, yet, in the absence of such specific di¬ 
rection, in view of Hutchins v. Hutchins, 49 App. D. C. 116 
(based on Slocum v. New York Life Ins. Co., 228 U. S. 364), 
the trial Court was without authority of its own motion to 
enter such judgment and, the action being at law, the order 
must be for a new trial. (R. 19.) It was so ordered. 


The new trial was had. It was a mere formality. The 
parties waived a jury and stipulated “that the evidence ad¬ 
duced at the former trial of the issue herein mav be consid- 
ered as resubmitted to the trial judge upon this trial and 
that both parties may submit such additional evidence as 
they may be advised”. (R. 20). The case was resubmitted 
to the trial judge upon the evidence adduced in the first 
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trial and such meager and unsubstantial additional evidence 
that plaintiff has not even included it in the bill of excep¬ 
tions on this appeal. The record, however, as we shall 
show later, clearly indicates its unimportance. The same 
Judge who presided at the first trial presided at the second. 
TIis findings of fact are in every important particular 
identical with those made on the first trial. 


The pleadings, tin* contract, the services rendered by 
plaintiff and associates, as shown by this record, differ in 
nothing from the record on the earlier trial. Unless the 
trial Judge ignored this Court's decision in this case, he 
had no alternative but to render a verdict and enter .judg¬ 
ment for defendant. Because the District Judge did not 
ignore this Court's decision, it is now alleged he erred, 
and this appeal solely seeks reversal for that alleged error. 


The Rule of the “Law of the Case” Applies. 

This Court has adopted and applied the “law of the 

ease” rule. Davis v. Davis .App. D. C., 66 W. L. 

R. 246, 247. 

District of Columbia v. Brewer, 32 App. D. C. 389, was 
here twice. On first appeal this Court ruled that Brewer 
had no right of action because of his own contributory neg¬ 
ligence. Some years later, but prior to any retrial in 
Brewer's case, the Supreme Court of the United States 
rendered a decision in Musheuvel v. District of Columbia, 
191 U. S. 247, in which it was held that this Court's deci¬ 
sion in the Breiver case was erroneous. Thereafter Brew¬ 
er's case was retried, resulting in verdict and judgment for 
plaintiff. Upon the second appeal (32 App. D. C. 3S9) this 
Court reversed. In the opinion it was said: 

“The sole question presented is whether the former 
adjudication of this case by this court constituted the 



law of the case notwithstanding the above decision of 
the Supreme Court in the Moslieuvel Case. 

‘‘It is not necessary to discuss the general rule that 
a prior decision is conclusive on the same question on 
a subsequent appeal, for no rule is more firmly estab¬ 
lished or rigidly adhered to; Warner v. Grayson, 24 
App. D. C. 57; Roberts v. Cooper , 20 How. 481, 15 L. 
ed. 973; Re Sanford Fork d' Tool Co., 160 U. S. 247, 40 
L. ed. 414, 16 Sup. Ct. Rep. 291; Yazoo & M. Valley R. 
Co. v. Adams. 180 U. S. 6, 45 L. ed. 401; Illinois v. Illi¬ 
nois C. R. Co., 184 II. S. 91, 46 1,. ed. 446, 22 Sup. Ct. 
Rep. 300; United States v. Camou, 184 U. S. 574, 46 L. 
ed. 695, 22 Sup. Ct. Rep. 505. 

“A departure from the general rule is sought in this 
case, because* it is contended, the decision in the Mo- 
slieuvel Case is in effect a reversal of our decision in 
this case, and, therefore, controlling here. If plain¬ 
tiff’s postulate is correct, his conclusion logically fol¬ 
lows. We think, however, his postulate involves a mis¬ 
apprehension of the Moslieuvel decision. That decision 
was not rendered in this case, and the court considered 
our former opinion herein solely for the purpose of 
the case before it. The court repudiated the doctrine 
announced by us in this case, but left the decision ex¬ 
actly where it was, and while the rule announced by 
the Supreme Court in that case will control and govern 
future cases in this court, it affects this case no more 
than it does any other case previously disposed of by 
us. 

“Questions, both of law and of fact, when finally de¬ 
termined by a judgment of a court of competent juris¬ 
diction, are, while that judgment remains in force, res 
judicata as between the parties. The jurisdiction of 
the Supreme Court of the United States, if invoked at 
all, must be invoked in the manner prescribed by law, 
and until it is invoked a decision once reached by us, 
after the time has expired within which a rehearing 
may be allowed, is beyond our control. The great 
weight of authority is in harmony with this view. 34 
L. R. A. 321-330; 26 Am. & Eng. Enc. Law. 2d ed. p. 
184. 

“In Ogle v. Turpin, 8 Ill. App. 453, the precise ques¬ 
tion here involved was determined. There, between 
the first and second appeals in the appellate division, 
the Supreme Court of the state rendered a decision in 
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another case inconsistent with the prior decision of the 
appellate division. The court was asked to readjudi¬ 
cate the question passed upon its former decision, but 
declined to do so, saying: 

‘On the former appeal this cause was remanded 
for further proceedings not inconsistent with the 
opinion filed, and the principles laid down in the 
opinion were such as to leave no discretion in the 
court below to render any other decree than the 
one which has been rendered, so long as the record 
remained essentially unchanged.’ 

“In Tipton County v. Indianapolis, P. A C. R. Co., 
89 Ind. 101, it was held that where, since the prior de¬ 
cision, the court had held in other cases a contrarv doc- 
trine, the prior decision was nevertheless the law of 
the case as between the parties to that action. 

“To the same effect are Brown v. Marion Nat. Bank, 
18 Ky. L. Hep. 186, 35 S. W. 926; Thomson v. Albert , 
15 Md. 268; Lombard v. Gregory, 88 Iowa, 431, 55 N. 
W. 471. See also: Saulsbury v. Iverson, 73 Ga. 735; 
Fortenberry v. Frazier, 5 Ark. 202, 39 Am. Dec. 373; 
Burlington, C. R. <T N. R. Co. v. Dey, 89 Iowa, 13, 56 X. 
W. 267; Herrick v. Belknap. 27 Vt. 699; Cleveland , C. 
C. <£■ St. L. R. Co. v. Alfred , 123 Ill. App. 477. 

“We hold, therefore, that, notwithstanding the deci¬ 
sion in the Mosheuvel Case, our prior decision consti¬ 
tuted the law of this case, and that the court below was 
not at liberty to depart from it.” 

How much stronger for defendant is the instant case— 

for here there has intervened no Supreme Court decision 

contrarv to this Court's decision herein. 

• 

Moreover, plaintiff here sought certiorari on the ex¬ 
pressly stated ground that this Court, in this case, had 
failed to follow applicable Supreme Court decisions. 

This Court’s earlier decision in this case, following an 
unbroken line of decisions by the United States Supreme 
Court, held that public policy forbade recovery. It is diffi¬ 
cult to see in what respect that decision was so clearly 
wrong as to require repudiation of the “law of the case” 
rule on this appeal. 



I 


III. 


There Is no Difference, Affecting the Public Policy Which 
Disposes of This Case, Between Records in Former and 
Present Appeals. 


It is represented in appellant’s brief here that there are 
material differences between the instant and the former 
record. To bolster this representation the Court is told 
(appellant’s brief, page 28) that “A mere comparison of 
bulk is impressive”. And that comparison is made by 
pointing out that the record on the former appeal contained 
293 pages, while the present has but 47. From this the in¬ 
ference is patently sought to be drawn that there was not 
before the Court below on the retrial, and hence there is 
not before this Court on this appeal, the material which 
went to make up the 293 pages of the prior record. Noth¬ 
ing could be more misleading. Everv word of the evidence 
adduced on the first trial, and incorporated in the former 
record, though not reprinted in the present record, was be¬ 
fore the Court on the retrial and is before this Court now. 
By express stipulation of the parties (R. 20), the evidence 
adduced at the former trial was “re-submitted” on the re¬ 
trial. And of course there was no need, in order to bring 
the evidence thus resubmitted to the trial Court before 


this Court, to reprint it, because this Court takes judicial 
notice of the contents of the prior record. United States 
v. California Cooperative Canneries , 279 IT. S. 461, citing 
Aspen Mining cfi Smeltinp Co. v. Billings, 150 U. S. 31; 
Butler v. Eaton , 141 U. S. 240, 243. 


Jt is further pointed out, in appellant's brief (page 28) 
that the prior record contained 67 findings of fact, while 
the present contains only 33. The difference in the number 
of findings is easily accounted for, not by any change in 

what was before the trial Court in both trials, but bv the 

/ * 
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fact that the findings included in the former record and 
not in the present related principally to questions which 
were abandoned by the defendant on the former appeal, 
after the transcript of record had been filed and the case 
had been briefed here. “The Court below based its judg¬ 
ment upon an extended and very elaborate finding of fact, 
and in this appeal any defense on the merits has been 
waived. Counsel for defendant company plant their case 
upon certain questions of law upon which the present ap¬ 
peal turns.” Orsrllsrhaft fur Drahtlose Telegraphic, M. 
/?. //., v. Broun. 64 App. I). C. 357; 78 F. (2d) 410, 1. c. 410. 
And so from this record there are absent those findings 
which related to contentions made on the first trial and, as 
pointed out by the Court in the above quotation, waived in 
this Court. The number of findings was further reduced 
to avoid duplication, where the matter was sufficiently cov¬ 
ered in findings made. This followed plaintiff’s own con¬ 
tention (see appellant's brief, p. 28). 

On the former appeal there were decided the three ques¬ 
tions upon which the complete disposition of the case 
turned, and the findings in the instant record are precisely 
the same in respect of those “certain questions of law upon 
which the present appeal turns” as they were in the first 
record. 

Three points, and only three, were pressed upon the at¬ 
tention of the Court when this case was first here: 
(1) That the contract was one for a contingent reward for 
lobbying services and as such against public policy and 
void; (2) that in view of the fact that Brown had been 
employed by the Alien Property Custodian as attorney and 
had had access to the files relating to, had knowledge of, 
and had acted officially in respect of the Custodian’s seizure 
of, property which had belonged to subsidiaries of Tele- 
funken, the contract of employment of plaintiff and asso¬ 
ciates to take steps necessary or advisable in an effort to 
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regain that property or recover the value thereof, for a 
contingent fee, was void as against public policy; and (3) 
that plaintiff was not entitled to recover in thiis case in 
quantum meruit. These three points were considered and 
decided by this Court. As to all of them the contentions of 
the plaintiff were rejected, and the position of the defend¬ 
ant was upheld. We repeat, the record in respect of these 
three points is precisely the same as the former record. 


And the sound public policy which resulted in this Court’s 

reluctantlv denying recovery in its former decision is as 
• • • ^ • 

much in existence now as it was then. Indeed, we respect¬ 
fully submit that this Court judicially knows that public- 
policy today is more strongly against the validity of con¬ 
tingent fee lobbying contracts and services than at any 
prior time in our history. This Court said in this:case (78 
F. (2d) 410, at 413): 

“In the case of Providence Tool Co. v. Norris, 2 Wall. 
45, 54, 55, 17 L. Ed. 868, the court, considering a condi¬ 
tional agreement between Norris and the Tool Com¬ 
pany by which Norris agreed to procure from the War 
Department a contract for the purchase of arms to be 
used during the Civil War, the court said: j ‘ Agree¬ 
ments for compensation contingent upon success, sug¬ 
gest the use of sinister and corrupt means for the ac¬ 
complishment of the end desired. The law meets the 
suggestion of evil, and strikes down the contract from 
its inception. There is no real difference in principle 
between agreements to procure favors from legislative 
bodies, and agreements to procure favors in the shape 
of contracts from the heads of departments. The in¬ 
troduction of improper elements to control the action 
of both, is the direct and inevitable result of all such 
arrangements.’ This statement of the law was ap¬ 
proved bv the Supreme Court in Crocker v. United 
States , 240 IT. S. 74, 36 S. Ct. 245, 60 L. Ed. 533.” 


And the foregoing was followed by this: 

“Indeed the approval of the rule, in this class of 
cases, seems to be without exception. Trist v. Child, 
21 Wall. 441, 22 L. Ed. 623; Meguire v. Corwine, 101 
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U. S. 108, 25 L. Ed. 899; Oscanyan v. Winchester Re- 
peatiny Arm Co.. 103 IT. S. 261, 273, 26 L. Ed. 539; 
Saqe v. Hampe , 235 V. S. 99, 105, 35 S. Ct. 94, 59 L. Ed. 
147. ” 

To create the inference, already referred to, that the 
record in the present appeal is different from that consid¬ 
ered by the Court heretofore, in addition to what we have 
already discussed, plaintiff calls attention to the fact that 
the Court below, at plaintiff's request, made new findings 
on the second trial, these being findings 14 and IS. (R. 
37-38.) These are the only new findings made on the 
retrial. And, of course, it must be assumed here that the 
fact is that the only additional evidence adduced on the 
second trial is that reflected in these two new findings. 


As we have already pointed out, the case was by stipu¬ 
lation of the parties “re-submitted" to the trial Court on 
all of the evidence adduced by the parties on the first trial. 
The same stipulation reserved to the parties the right, if 
so advised, to submit additional evidence. (R. 20.) Plain¬ 
tiff's own valuation of the lack of materiality of the addi¬ 


tional evidence is elearlv indicated bv his failure to include 


a line of it in the bill of exceptions in the instant record. 

Indeed, the whole subject is covered by one line 

in the record reading: “Evidence was adduced bv 

* 

the parties respectively.’’ (R. 44.) Hence as the record 
shows distinetlv that all of the evidence at the first trial 
was resubmitted, and as plaintiff contented himself by 
omitting from the instant record any additional evidence, 
we have onlv findings of fact 14 and 18 to indicate to this 
Court what the additional evidence was. And it was this 


(R. 14): First, that plaintiff was informed when he and 
his associates accepted the contract of employment from 
defendant that more than £100,000 was in possession of the 
Alien Property Custodian in trust for defendant (F. 14, 
R. 37); and that among the services contemplated by the 
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contract of employment (namely, the only contract, that of 
June 22, 1922) and rendered by the plaintiff and his asso¬ 
ciates, were, in part, services in aid of the Alien Property 
Custodian in defense of the fund held by him for defend¬ 
ant against certain claims. (R. 18, R. 37-38.) 


Xo wonder plaintiff did not think it worth while to in¬ 
clude evidence establishing those facts in his bill of excep¬ 
tions. The fact that some services were rendered which 


might have been the foundation for recovery of compensa¬ 
tion, if the employment was not void as contrary to public 
policy, is, as was held by this Court on the former appeal, 
and as has been clearly pointed out by the Supreme Court, 
utterly immaterial. Said this Court (78 Fed. (2d) 410, at 
413): 


“To determine the inducement afforded the plain¬ 
tiff and his associates for improper or corrupt conduct, 
the terms of the contract are controlling, and in deter¬ 
mining the validity of their claim for compensation 
the court must be guided by what they contracted to 


do rather than the service rendered. 


As was said in 


Hazel ton v. Sheckels , 202 l.\ S. 71, 78, 26 S- Ct. 567, 
50 L. Ed. 939, 6 Ann. (’as. 217: ‘It will be noticed fur¬ 
ther that the conveyance was in substance a contingent 
fee. * * * The promise to convey did not become bind¬ 
ing until the services were rendered, and, when ren¬ 
dered, according to the allegations of the bill, they 
were legitimate. We assume that they were legitimate, 
but the validity of the contract depends on the nature 
of the original offer, and, whatever their form, the 
tendency of such offers is the same. The objection to 
them rests in their tendency, not in what was done in 
the particular case. Therefore a court will not be gov¬ 
erned by the technical argument that when the offer 
became binding, it was cut down to what was done, 
and was harmless. The court icill not inquire what was 
done. Tf that should be improper, it probably would 
be hidden, and would not appeal*. In its inception, the 
offer, however intended, necessarily invited and tended 
to induce improper solicitations, and it intensified the 
inducement by the contingency of the reward.’ ” 
(Italics ours.) 
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The good cannot be separated from the bad. Recovery 
for lobbying activities cannot be denied, and those for le¬ 
gitimate services allowed, when both were contemplated 
and performed under the one contract of employment, as 
here. This proposition admits of no argument to the con¬ 
trary in view of the rule clearlv laid down bv the Supreme 
Court in Burke (Trist) v. Child, 21 Wall. 441, 22 L. Ed. 623: 


“We are aware of no case in English, or American 
jurisprudence like the one here under consideration, 
where the agreement has not been adjudged to be il¬ 
legal and void. We have said that for professional 
services in this connection, a just compensation may 
be recovered. But where they arc blended and con¬ 
fused with those which are forbidden , the whole is a 
unit and indivisible. That which is bad destroys that 
which is (food, and they perish together. Services of 
the latter character gratuitously rendered, are not un¬ 
lawful. The absence of motive to wrong is the founda- 
tion of the sanction. The tendency to mischief, if not 
wanting, is greatly lessened. The taint lies in the 
stipulation for pay. Where that exists, it affects fatally, 
in all its parts, the entire body of the contract. # # • 
“The elder agent in this case is represented to have 
been a lawyer of ability and high character. The ap¬ 
pellee is said to be equally worthy. This can make no 
difference as to the legal principles we have consid¬ 
ered, nor in their application to the case in hand. The 
law is no respecter of persons.” (Italics ours) 


As we have hereinbefore pointed out, on this appeal and 
on the first appeal in the same case the pleadings are iden¬ 
tical, the contract of employment under which all services 
sued for were rendered is identical, the evidence respecting 
what was done in the rendition of the services is identical, 
the questions of law determined on the first appeal and 
presented on this are identical. Unless this Court is now 
prepared to hold that the Court below erred in obeying this 
Court’s mandate, and to overrule its carefully considered 
decision handed down in this very case three years ago, 
this appeal must fail. Summed up, the plaintiff’s position 


13 


here is that the trial Court should be reversed because in 
the subsequent trial it applied to this case this Court’s 
decision in this case. 

We submit we have shown the complete failure of the 
effort to show that there is any substantial difference what¬ 
ever between the prior and the present records. 

IV. 

The Only Contract Under Which Plaintiff and Associates 
Were Ever Employed by Defendant, and Under Which 
They Rendered Any Services Whatever, Is the Written 
Contract of June 22, 1922, Which This Court Declared 
Contrary to Public Policy and Void. 

Plaintiff here refers to the fact that there was a specific 
finding on the former trial to the effect that such services 
as were performed by the plaintiff and his associates were 
all pursuant to and comprehended within the provisions of 
the contract of employment of June 22,1922, and there was 
no employment of plaintiff or any of his associates inde¬ 
pendent of that contract. It is claimed to be important that 
that precise finding was not made on the retrial; The in¬ 
ference sought to be created is that some of the services, for 
which compensation is asked in this action, were not refer¬ 
able to the employment under the void contract.: No such 
conclusion can be reached on this record. There was no 
employment whatever except that provided for in the void 
contract. There were no services whatever rendered except 
under and pursuant to that contract. The finding quoted 
by plaintiff is amply covered in findings in this record, and 
its inclusion would be no more than duplication. Irrespec¬ 
tive of the specific language used, the findings of the Court 
below on this point are so clear as to render the proposi¬ 
tion unarguable. 
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We here quote, supplying italics, from the Court’s find¬ 
ings : 

“On or about June 22, 1922, the defendant * * * em¬ 
ployed Alfred Frankenthaler and plaintiff # * as at¬ 

torneys to perform professional services with reference to 
the interests of the defendant in the United States arising 
out of the seizure of properties of the defendant during the 
then recent World War. This employment was by the writ¬ 
ten contract, dated June 22,1922. * * *” (F. 1, R. 20-21) 

“The interests and seizures concerning which said at¬ 
torneys were employed more exactly described in said writ¬ 
ten contract arose out of the following:” And there fol¬ 
lows statement respecting the seizure of the properties 
owned by Telefunken in the United States prior to the 
World War. (F. 3, R. 21.) 

“When the contract of employment above referred to 
was made” plaintiff and associates were practicing lawyers 
at places stated. (F. 4, R. 22.) 

“From the beginning of the employment, services were 
rendered pursuant to this contract of employment ” by 
plaintiff and associates. “These facts were known to the 
defendant which approved and accepted the services * * * 
as having been rendered, as they were in fact , pursuant to 
and under the aforesaid contract of employment .” After 
January 1, 1927, one of the associates did not participate 
“in the rendition of service under the said contract.” 
Thereafter, “ The performance of services under the said 
contract was continued as theretofore” bv Brown and two 
remaining associates “without any new express contract 
having been made. The defendant continued to accept the 
services of the three last-named as rendered pursuant to 
the original contract of June, 1922. When on April 20, 
1928, the defendant terminated said contract of employ- 
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merit , defendant gave a formal notice of revocation. * * # ” 
(F. 5, R. 23.) 

“The plaintiff * * # at the time of the execution and 

acceptance of the Contract of Employment in June 1922 
was an attornev-at-law.” (F. 13, R. 36.) 

44 The services contemplated by the contract of employ¬ 
ment and rendered by plaintiff and his associates were in 
part services in aid of the Alien Property Custodian in the 
defense of the fund held by the Alien Property Custodian 
for the defendant against” certain claims. (F. 18, R. 
37-38.) 

“The Contract of Employment of June 22, 1922, was 
drafted by the Plaintiff.” (F. 19, R. 38.) 

“The written contract contemplated and included” serv¬ 
ices in securing remedial legislation. (F. 20, R. 38.) 

“Pursuant to the contract of employment of June 22, 
1922, plaintiff and his associates made claims against the 
Alien Property Custodian and the United States Govern¬ 
ment * * *” (F. 30, R. 39.) 

There was no other contract, express or implied, by 
which plaintiff or any of his associates were employed or 
under which he or they, or any of them, rendered or pre¬ 
tended to render anv services. To endeavor to divorce anv 
part of the services rendered from the void contract is 
futile. There is not a word in the record, a line in the find¬ 
ings, giving support to the thought that there was any em¬ 
ployment or that there were any services except under the 
void contract. 

Clearly applicable here is the language of the United 
States Supreme Court in Marshall v. B. & 0. R. R., 16 How. 
314, 14 L. Ed. 953, in which the Court said: 

“There is no evidence that the plaintiff rendered any 
services, or was employed to render any, under any 
contract, express or implied, except the special con- 
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tract stated in his declaration; and as no monev is due 

% 

to him, under that contract, he cannot recover upon the 
count of quantum meruit.” 

There is no possibility of distinguishing the situation in 
the instant case from that which the Supreme Court dealt 
with in the above quotation. 

The only contract of employment in this case was drawn 
by the plaintiff. (F. 19, R. 38.) He it was who had pre¬ 
viously been employed by the Alien Property Custodian as 
an attorney when that official acted in respect of the seizure 
of defendant’s properties in America, and the subsequent 
administration of them. (See reference to Brown v. Mil¬ 
ler. infra, page- 36.) When plaintiff drew the contract 
“he had in mind that it might become necessarv to obtain 
legislation which would establish a forum, before which his 
client’s claims might be set up, and he also had in mind that 
the terms of the contract included the obtaining of legisla¬ 
tion that might be necessary for establishing his client’s 
claims. (F. 19, R. 38.) And that contract, which this 
Court denounced as contrary to public policy and void, 
“contemplated and included such services as might there¬ 
after become necessarv or advisable in securing remedial 
legislation in consideration of a contingent reward out of 
and interest in anv recovervbv the defendant resulting from 
such services.” (F. 20, R. 38.) 

And, finally, on this branch of the appeal, “Pursuant to 
the contract of employment of June 22, 1922, plaintiff and 
his associates made claims against the Alien Property Cus¬ 
todian and the United States Government.” (F. 30, R. 39.) 

On the former appeal, as here, it was contended that, even 
though the contract be void, plaintiff was entitled to some 
recovery in quantum meruit. And that very contention, 
now so stressed on this appeal, was disposed of by this 
Court in the following language: 

“Nor are we impressed with the suggestion that in- 
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asmuch as defendant availed itself of the right under 
the contract to terminate this employment and to pay 
‘a fair and reasonable fee’ for the services rendered 
to the date of termination, that the action here may be 
upheld, since it is in the nature of a suit in quantum 
meruit to recover reasonable and fair compensation 
for the services rendered. The difficulty with this con¬ 
tention is that the determination of the compensation, 
if any, defendant is entitled to, depends upon the 
services rendered, and this at once leads to the terms 
and conditions of the contract which, if void, prohibits 
the recovery of any compensation under it.” 

We submit that that is conclusive of the case now made. 

; 

There is no substance in the claim that the judgment re¬ 
versed in 1935, in some unexplained way, related to the 
first and second counts of plaintiff’s declaration and not 
to the third. The verdict and judgment were general and 
covered the entire declaration, each and everv and all counts 
thereof. The case presented here was the entire case, cov¬ 
ering all three counts, and not any one or two counts. The 
judgment was general, the reversal was general. It could 
not be otherwise for, irrespective of how pitched, the only 
recovery sought in this case, on the first or second trial, 
was for services rendered, we repeat, under the void con¬ 
tract, and under nothing else whatsoever. 

As to the claim in the third count of the declaration for 

compensation upon the basis of quantum meruit this Court 

said (78 F. (2d) at page 415) — 

‘‘this at once leads to the terms and conditions of the 
contract”. 

And since there is no proof and no finding of the Trial 
Court that any services were rendered by the plaintiff or 
associates other than those covered by the contract of em¬ 
ployment of June 22, 1922 there is clearly nothing to which 
quantum meruit could apply. 
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V. 


Appeal in Form, Motion for Rehearing in Substance. 

This appeal is really a motion for rehearing made three 
years after the time in which a motion could he presented 
had passed. We assume that this Court will not now grant 
that rehearing. Hence we do not burden the Court by re¬ 
printing herein in full our brief submitted on the first ap¬ 
peal. Should the Court wish to again examine the argu¬ 
ments and authorities which led to the prior decision, then 
we hereby respectfully incorporate herein by reference the 
brief filed in this Court by us on January *28, 193b, in case 
Xo. 6294 in this Court. 


For the Court’s convenience, however, we submit the fol¬ 
lowing summary of vitally material facts and of our first 
appeal arguments relating thereto. Symbol OR in the fol¬ 
lowing means the transcript of record, Xo. 6294 former 
appeal—of which this Court takes judicial notice. United 
States v. California Cooperative Canneries , 279 U. S. 461. 
All other references are to present record: 


(a) 

Pendency, Character, and Enactment, of Post War 

Legislation. 

Between 1925 and 1928 there were pending in Congress 
a number of bills relating to the policy of the United 
States respecting the seizure by Germany of the property 
of American citizens, the losses resulting to life and prop¬ 
erty of Americans from the German submarine campaigns, 
and the seizure by the United States between April 6, 1917, 
and Xovember 11, 1918, of property in this country owned 
by German nationals. All of these bills, and the legisla¬ 
tion which finally was enacted on these subjects, involved 
general and important questions of public policy. The re- 
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suit of this long legislative consideration was the enact¬ 
ment of the ‘‘Settlement of War Claims Act of 1928”, ap¬ 
proved March 10, 1928. (OR. p. 182.) 

(b) 

i 

The Character of the Legislation for Procuring Which Pay 

Is Sought Herein. 

Early in 1925, plaintiff and his associates concluded that 
there was no possibility of maintaining any claim on behalf 
of defendant, or other German nationals similarly situated, 
unless the Congress by legislation created a right, 
provided a remedy, and established a forum, and that this 
was entirely improbable unless provision was made for 
making good to American nationals their war losses in 
Germany, and their pre-war losses from submarine activi¬ 
ties. In other words, it was recognized, and it was the 
fact, that there would have to be procured ‘‘legislation 
upon a matter of public interest’' (Hazleton v. Sheckels, 
202 IT. S. 71). Representing a large number of interested 
German and American nationals, plaintiff and his asso¬ 
ciate Xippert endeavored, in ways hereinafter shown, to 
procure the enactment of such legislation, this being almost 
exclusively the services for which compensation is sought 
to be recovered herein. 

In February, 1925, Messrs. Xippert and Brown concluded 
that the only way in which there could be accomplished 
anything for German or American nationals who sustained 
war losses “was by the coupling of these several subjects 
in one comprehensive legislative plan” (F. 7, R. 25-26.) 
There were prepared by plaintiff and Xippert and 
by others for the consideration of numerous interested par¬ 
ties “two plans for legislation involving mutual concessions 
bv the German claimants on the one hand, and the Ameri- 
can on the other. * * * These two plans were similar 


20 


and wore in general outline what was enacted into law in 
the Settlement of War Claims Act of 1928” (F. 7, R. 28.) 
Because of prior conflict between American and German 
nationals, a log rolling agreement was entered into con¬ 
sisting of “a definite understanding” between plaintiff and 
his associates, on the one hand, and representatives of the 
American War Claimants Association, on the other, that 
plaintiff and his associates “would advocate and support 
no legislative program that did not simultaneously provide 
for the American claims * and Telefunken’s claims 
and that if these respective interests became antag¬ 
onistic so that this understanding could not be prop¬ 
erly adhered to, notice would be given. This coopera¬ 
tion and mutual confidence was a material contributing fac¬ 
tor in securing the legislation.” (F. 7, R. 28.) 

Opposition to unfriendly legislation was a factor second 
in importance only to support for that which was friendly. 
Plaintiff “and his associates negotiated for and secured 
the cooperation of persons representing other interests 
seeking relief through the same proposed legislation. They 
also attempted to defeat, and claimed credit for defeating, 
proposed legislation which was designed to afford partial 
relief to Telefunken, and to other German and American 
clients of theirs” (OR pp. 44-45). 


There was not presented to Congress, or any of its com¬ 
mittees, the question of the merits of the claim of Tele¬ 
funken, in any effort to obtain an adjudication of such a 
claim, but the thing sought was general legislation upon 
a matter of public interest. Plaintiff, Xippert, and their 
associates worked—not for legislation adjudicating defend¬ 
ant’s “claim”—but for a bill providing “a comprehensive 
plan” for the settlement of both classes of claims and the 
ship claims, as well as the American claims, for the reason 
that any bill that did less was not within the purview of the 
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accord which had been reached between the several classes 
of claimants and could not command sufficient support to 
be enacted.” (F. 7, R. 30.) Indeed, plaintiff insisted that 
in procuring the legislation “The highest public interests 
were served by what” plaintiff “and his associates did,” 
their services being, in fact, a “contribution to a 
solution of the grave property problems arising out 
of the war” (Plaintiff's brief in support of petition for 
certiorari , p. 32.) As testified to by Mr. Xippert, in ex¬ 
plaining his opposition to a prior bill, pending in Congress, 
under which, had it been enacted, Telefunken might have 
been paid for its seized property, but which did 
not provide a remedy for others, that “was a half 

i 

way measure, less than half way and would not meet 
the situation at all; what this country needed was a com- 
jdete war settlement act , without this continual running 
to Congress and to the administration; that the thing ought 
to have been settled once and for all and especially as at 
that time there was a great deal of trouble at; the Alien 
Property Custodian’s Office concerning matters that re¬ 
flected upon the integrity of the office” (OR. p. 167). 


The questions involved were not only general questions 
relating to sound public policy, but were highly political, 
and the enactment of the legislation, for which it is sought 
to recover compensation in this action, was urged by 
Judge Xippert upon the Speaker of the House of Rep¬ 
resentatives (Mr. Longworth) as being advantageous to 
the fortunes of his political party. Speaking of the legisla¬ 
tion, with which we are here dealing, Mr. Longworth in a 
letter to Mr. Xippert, in May, 1926, after referring to op¬ 
position to that legislation by Mr. Garner, of Texas, said: 
“I had a poll made of the House which I believe was pretty 
accurate, and found that if the bill was called up it would 
be opposed by the solid Democratic side plus a large num¬ 
ber of Republicans, * * * In addition to the ten Demo- 
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cratic members who were opposed to reporting the bill 
from the Ways and Means Committee there were at least 
five members on the Republican side who were opposed to 
the report. # * * I will be glad to have you explain to 
our friend at home what the ramifications of this bill have 
been and the reasons why we must wait a short time at 
least to present it for passage” (OR. pp. 170-171). And 
in the same month plaintiff’s associate, Xippert, wrote to 
Speaker Longworth,—Xippert having “access to and the 
confidence of Speaker Longworth of the House * * * and 
other legislators" (F. 7, R. p. 30)—stating, among other 
thi ngs, the following: “While I do not want to importune 
you or Chairman Green, or any other member of Congress, 
about this very important piece of legislation, I do wish 
to submit to you my views on the contemplated Alien Prop- 
erfif measure. * * * The fact that the undigestible so- 

called Mellon-Winston Plan of the Treasure last Decern- 
her. as well as the later Mills Bill failed to meet popular 
approval (and that was no fault of Congress) is no longer 
debatable; it is also true that if the Oliver proposal, or 
the Xewton Bill or anvthing like it had been submitted 
without these two above mentioned unfortunate anteced¬ 
ents, the Alien Property question would now be settled to 
the satisfaction of most people, including a large propor¬ 
tion of the Democratic side of the House and Senate ” (OR. 
p. 173). 

The letter from which this last quotation is taken is a 
very long one, found on pages 172-175 of the record on the 
first appeal of this case. The general public nature of the 
legislation to procure which plaintiff and his associates 
were working, and the partisan politics involved in its con¬ 
sideration, are emphasized in that letter, from Mr. Xippert 
to Mr. Longworth, in the following passage: 

“That the Republican Party must at an early date 
take some drastic action to bring the Alien Property 
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Custodianship to a definite and final wind-up, no one 
except a hard-boiled Southern Democrat will deny, and 
the sooner this unsavory chapter of our rear history 
is closed the better for the nation and the world , not 
to mention the Republican Party. 

“When it comes to the principle of the sanctity of 
private property in time of war or peace,; I stand 
squarely on the traditions of our country , and hold 
no brief for or against any particular bill — Borah, 
Newton, Green or any other” (OR. p. 174). ; 

i 

And it is here seriously contended that the services con¬ 
sisted of prosecuting a claim against the Government be¬ 
fore Congress functioning in a quasi judicial capacity! 

And again, the plaintiff’s associate gives us a clear view 
of this legislation, upon a matter of general public inter¬ 
est, involving, not the settlement of a claim, but the laying 
down of a public policy, when in writing to Mr. Longworth 
he says: 

“I am inclined to believe that vou will have no easier 
sailing with the Green Bill than you would have with 
the Newton Bill, and unless you and your colleagues 
are able and willing to put the Green measure across 
in the House quickly and without undue delay, and are 
prepared to have the Senate amend it by attaching 
the Borah Bill (that is the Newton Bill), it might com¬ 
mend itself to you to have the Newton Bill reported 
out now and place its fate in the hands of Congress. 

“I am sending these few lines merelv as mv reac- 
tion on Chairman Green’s proposed plan, * * * a 

false step at this time might endanger the entire war 
claims question and embarrass the Party as well as 
the Nation in the future” (OR. p. 175). 

Further recognition of the obvious character of the legis¬ 
lation which it was sought to procure is given in ^Speaker 
Longworth’s letter of June 7, 1926, to Mr. Nippert, ex¬ 
plaining the grave difficulties involved in the consideration 
of the proposed legislation and saying to Mr. Nippert that: 

“I think vou can safelv tell our friends that the failure of 
» * 

Congress to act at this session is not caused by the desire 
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of ciTi\ one, certamh in a position of leadership, to delay 
the speediest possible return of all the alien property, nor 
of the payment of all the individual American claims on 
account of death.” This is followed by an explanation of 
the difficulties presented by the Questions of policy involved 
(OR. p. 177). 

Mr. Nippert, so he testified, “took part in the campaign 
for the passage of the Winslow Act and strongly advo- 
cated it: its purpose was to release $10,000 of Alien Prop¬ 
erty Custodian funds * * * witness thought it was a 

very good thing at tin* time in 1923, when the general senti¬ 
ment was not crystallized in favor of a general return bill” 
(OR. p. 166-7), for services in procuring the passage of 
which, when general sentiment had been crystallized in its 
favor, compensation is claimed in this case. Enlightening 
regarding the legislation sought, and the carefully built-up 
plan for its obtainment, is Mr. Xippert’s testimony at pages 
166, et seq , of the original record. 

Considered and discussed throughout the rendition of 
services under the contract sued on in this case were the 
questions of favorable and unfavorable public propaganda 
relating to the proposed legislation (OR. pp. 24S-252, et 
passim). 

The foregoing is, we submit, sufficient to show that the 
services for which plaintiff instituted the instant action 
were not, as insisted in his brief here, merely services ren¬ 
dered in the prosecution of a lawful claim against the Gov¬ 
ernment. 


(c) 

The Nature of the Services Rendered by Plaintiff and 

Associates. 

An examination of the record demonstrates that what 
this suit seeks is recovery for the exercise of personal and 
political influence with individual members of the national 
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legislature in an effort to procure legislation. Lobbying, 
and little else, is what plaintiff and associates engaged in. 
On only one occasion during the period that intervened 
between the date of the contract under which plaintiff and 
his associates were employed, and the termination of that 
employment, did plaintiff and any of his associates appear 
on behalf of defendant before a congressional committee, 
and in that instance they reported to defendant that this 
was but a formality— a mere gesture —their real services 
being in going over the matter with persons of weight 
and Influence. In a letter which plaintiff testified was a 
composite prepared by himself, his partner, Mr. Nippert, 
and the Frankenthalers (OR. p. 186), written to the de¬ 
fendant April 12, 1926, the following language is found: 


“* ^ 4 we would call your attention to the enclosed 
copy of the hearing on April 12, 1926, before the Con¬ 
gressional Committee in which our associate, Mr. 
Brown, formally presented the basis of your claim to 
the Committee. Of course, this ivas merely the formal 
presentation as both Judge Nippert and Mr. Brown 
and ourselves had been over the matter in great detail 
with numerous persons of weight and Influence prior 
to Mr. Brown’s appearance before the Committee” 
(OR. pp. 185-6). 


As found by the trial Court, plaintiff’s associate Nip¬ 
pert “had access to and the confidence of Speaker Long- 
worth of the House, Senator Borah, Chairman of the Com¬ 
mittee on Foreign Relations, and other legislators (F. 7, 
R. 30.) Mr. Nippert and Speaker Longworth both resided 
in Cincinnati, Ohio, and had been acquainted “from boy¬ 
hood” (OR. p. 48) and were, it is made plain in the cor¬ 
respondence, political allies. “Judge Nippert’s personal 
history, experience, acquaintanceship and judgment made it 
possible for him to render services of considerable value 
in the formulation and passage of legislation *j * *” 

(F. 7, R. 25-26.) “In the course of this [urging passage 
of a bill by Congress] and further legislative efforts , Judge 
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Xippert was most active and was at all times an influential 
factor , valuable to Telefunken.” (F. 7, R. 30). 


The services sought of, and rendered by, Mr. Xippert, 
by reason of his “access to and confidence of Speaker Long- 
worth of the House,’’ is further indicated by the follow¬ 
ing: 


On May 13, 1926, Mr. Xippert sent to plaintiff the fol¬ 
lowing telegram: 

“Lacques called from Ellis office asking support new 
bill stating prospects bright for passage providing op¬ 
position of Longworth and Begg of Ohio is overcome 
Wants me get touch with necessary factors and thinks 
new bill can be put over * (OR. p. 169). 


The “Lacques” referred to in the foregoing had main¬ 
tained close and intimate relations with Xippert, and 
Lacques and one Houston “represented the American War 
Claimants' Committee in Washington in reference to affairs 
connected with the bill and seemed to be their spokesman” 
(OR. ]). 169). The Ellis office, from which the request re¬ 
ferred to in the above quoted telegram came, was in Wash¬ 
ington. Mr. Xippert was in Cincinnati, Ohio. The opposition 
to overcome was that of representatives from Ohio. Hence 
the request from Washington to Ohio for Mr. Xippert to get 
in touch with the “necessarv factors.” 


The day following the sending by Xippert to plaintiff 
of the telegram quoted from above, Xippert, in Cincinnati, 
received from Speaker Longworth, in Washington, a tele¬ 
gram on the subject reading: 

“Xo possibility of action upon alien property legis- 
tion during this session definitelv decided that Wavs 
and Means Committee will not report think chances 
next session much more favorable” (OR. p. 170). 

In respect of a bill introduced in the House of Repre¬ 
sentatives bv Chairman Green of the Wavs and Means 
» • 

Committee, in order to meet the pressing claims of persons 
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in need, which Speaker Longworth had agreed with Mr. 
Green to put on the floor of the House, the evidence (testi¬ 
mony of Nippert) is that Nippert actively opposed that 
bill and approached Speaker Longworth of the House of 
Representatives, with whom he wns acquainted from boy¬ 
hood and Chairman Green and argued against the bill and 
argued that it be not reported out of the Committee, and 
at the request of Houston, Lacques and Bigham, [repre¬ 
senting Americans 1 telephoned the Speaker and asked him 
if possible to withhold its reporting out until a letter was 
sent him, and wrote a long letter to Speaker Longworth 
opposing it. That bill was never reported out and never 
came to vote in Congress. (OR. p. 164.) 


A report having come to him in Cincinnati, representing 
him as being “opposed to the War Settlement Act and op¬ 
posed to the return of alien property and opposed to every¬ 
thing, ” Mr. Xippert from Cincinnati on May 24, 1926, tel¬ 
egraphed Speaker Longworth and Senator Borah, each, as 
follows: 


“I am absolutely in favor of present alien property 
bill provided it lias a fair chance of success this ses¬ 
sion but deem it injurious to any return bill in the 
future if the action this session would be unfavorable 
either by adverse vote or filibuster” (OR. p. 172). 


On June 9, 1926, Xippert wrote to Speaker Longworth, 
opening his letter with the advice that he had just re- 

i 

turned from a political luncheon attended by “a number 
of Cincinnati business men,” and then, immediately, turn¬ 
ing to a discussion of what Mr. Longworth had quite prop¬ 
erly designated, in his letter of June 7, 1926, as the “alien 
property legislation,” Mr. Xippert says to the Speaker— 

“ Upon your return home , I would like, to, explain 
to you some of the questions that have arisen and that 
will arise in connection with the war claims settlement, 
with special reference to your own constituents here. 
I appreciate your letter of June 7th and should always 
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be glad to have you keep me posted on this situation, 
both for local, as well as national reasons , well known 
to you” (OR. p. 178). 


The remainder of this letter deals briefly with political 
gossip and warns the Speaker that “There is no question 
in the minds of careful political observers that the Presi¬ 
dent [Mr. Coolidgel, as far as the Middle West is con¬ 
cerned, is losing his grip’’ (OR. p. 179). 


Mr. Xippert testified that in mentioning Speaker Long- 


worth ’s ‘ * constituents 


“in connection with the war claims 


settlement, he— 

“referred to the fact that in Cincinnati a large per¬ 
centage of the population were of German descent 
whose relatives had claims against the Alien Property 
Custodian # * * the families of these people in Cin¬ 
cinnati were very anxious that their relatives in Eu¬ 
rope should receive bequests and legacies left them 
which would relieve the Cincinnati relatives of help¬ 
ing these people * # * out of their own pockets; 

they wrote letters to Mr. Longworth, who was Repre¬ 
sentative of the First District * * * wanting to know 
why this money could not be returned now that the 
war was over” (OR. p. 260). 


The wishes of a large German constituencv were thought 
to be a potent argument for legislative action . Mr. Xip¬ 
pert “was one of the leading members of the large and 
important German population of Cincinnati” (OR. p. 196). 

The letter, from which the foregoing quotations are 
taken, was received in evidence as a plaintiff's exhibit to 
show the character of the services rendered under the con¬ 
tract upon which this suit is based! 

Further light is thrown upon the services rendered un¬ 
der the contract, and for which it is insisted the Court 
should give judgment, by statements of plaintiff in a let¬ 
ter written by him to Dr. Kiesselbach, a German Govern¬ 
ment representative, on August IS, 1925, in which plaintiff 
said: 
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‘‘In view of what happened last Spring they [rep¬ 
resentatives of Americans who had suffered war losses 
in Germany] did not even stop at that, but got in touch 
with their Washington associate, who devoted practi¬ 
cally an entire day to checking up upon the possibility 
of any such meeting. He was able to find out nothing. 
Not only so, but 7 was able to reach a person of great 
influence in Washington through my own channels, and 
a person who had voluntarily indicated about a week 
before that he understood that there was something 
in the air between us and the American claimants, and 
indicated that the President, with whom he was in 
rinse touch and was going to spend the week-end , was 
much interested in reaching a solution of this situa¬ 
tion and therefore could find out all the lines they were 
moving along” (OR. p. 182). 

That is “Plaintiff's Exhibit #102”! Tn respect of it 
plaintiff testified that the person “of great influence 
in Washington” whom he “approached through” his 
“own channels'’ was Mr. Bascom Slemp (OR. p. 
182)—one time member of Congress, sometime Secre¬ 
tary to the President of the United States. Plaintiff “at 
the time had no knowledge of anv reason for in- 
terest on the part of Slemp in settlement of war 
claims legislation but was told that he could probably 

find out as well as anvbodv the real attitude of the Admin- 

• « . 

istration on the question in point” (OR. p. 183). 

Plaintiff’s associate, Frankenthalcr, under date of June 
29, 1926, wrote defendant: 

“We need not review the long struggle which 
finally terminated in the downfall of the Mellon Plan 
and Mills Bill, et eet. As we have above stated, we 
assisted the same in every possible manner in your 
interest. At one time when the Mills Bill was to be 
introduced without taking proper care of your 
claims, we insisted that n:e would use our utmost in¬ 
fluence against the bill until your interests were pro¬ 
tected, and on that account our associates were per¬ 
mitted to insert with their own hand the provisions in 
the Bill protecting you” (OR. p. 183). 
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It was to the representative of the American claimants 
that plaintiff insisted that the utmost influence of himself 
and his associates would be used, and plaintiff, in sub¬ 
stance, made the American claimants fulhf understand that 
he and his associates would oppose certain proposed legis¬ 
lation unless the representatives of the American claim¬ 
ants would join in supporting 1 the interests plaintiff rep¬ 
resented. As the result a “partnership arrangement” or 
mutual understanding to support one class, and oppose 
another class, of legislation relating to enemy property 
was entered into (OH. pp. 183-4). 

Defendant was assured by plaintiff and associates that 
it could “feel confident that we will use all our efforts 
and personal connect ions to that end"—the end of procur¬ 
ing favorable legislation (OK. p. 185). 

Under date of June 30,1925, by a letter, signed by Frank- 
enthaler but written by plaintiff, defendant was informed 
that the efforts of plaintiff and associates would have to be 
confined to the procuring of “such legislation as may pro¬ 
vide for the return of German property and compensation 
for that which can not be returned because used by the 
United States” (OR. p. 229), and was assured that— 

“Messrs. Xippert and Brown, our Washington asso¬ 
ciates, and ourselves are keeping in very close touch 
with all proposals and plans for the return of German 
property. We are in such position that it is quite im¬ 
possible for onp measure of this kind to go to vote in 
Congress withnul such suggestions as ice shall make 
in the protection of ifour interests being given careful 
consideration in connection with any proposed bill and 
its hearing in committee" (OR. p. 229). 

In a letter from plaintiff’s associate Frankenthaler to 
defendant reporting upon the status of the proposed legis¬ 
lation he said (OR. p. 193) : 

“in fact we have already convinced important and 
influential persons that your claims (being based on 
seizure of property on land) are superior in status 
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to those of the ship companies. * * * It would be 

most unfortunate, if being without advice, we should 
try to oppose the bill until your interests were prop¬ 
erly included and then find out that vou had wished 

* * 

the bill to pass as it was because you were benefited 
bv a collateral agreement. 

‘‘We will not hesitate to take all proper means to 
oppose passage of the same until your compensation 
is included should that be to your best interest.” 


When desired to “kill” an unsatisfactory bill arguments 
were not addressed to the Committee in charge, but the 
‘‘approach” was thus: “Dr. von Lewinski requested Judge 
Nippert to see Mr. Longworth for the purpose of killing 
the Green bill” (OR. p. 187). 


Certainly, we submit, more is not necessary to show that 
what was contemplated by and done under the contract 
relied upon by plaintiff constituted “lobbying” with leg¬ 
islators in the plain meaning of that term. It would be 
hard to find a plainer case of the personal utilization of 
“access” to and influence with members of the legislature. 
And it has been the settled law of this country from the 
time of the decision in Marshall v. B. cf* 0. R. R. Co., 16 
How. 314, down to date, “That all contracts for a contin¬ 
gent compensation for obtaining legislation, or to use per¬ 
sonal * * * influence on legislators, is void by the policy 
of the law.” 


Of course it is not for a moment suggested that improper 
advances would have been tolerated by Speaker Long- 
worth of the House, Representative Green of the 
Ways and Means Committee, Representative Newton 
who introduced a bill relating to alien property, 
Senator Borah, the then Chairman of the Foreign Rela¬ 
tions Committee, or Senators Howell and Ernst (OR. p. 
181) who were seen by Mr. Nippert when “he got busy” 
in connection with his support of some and opposition to 
other proposed legislation (OR. p. 181). Nor is there any 
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evidence of any improper actions, in connection with the 
seeking of legislation, by plaintiff or his associate. But 
this is all irrelevant and immaterial. 


* 1 Where the compensation for procuring legislation 
is contingent, the contract is void as against public 
policy, regardless of whether corrupt practices are re¬ 
sorted to or contemplated.” Noonan v. Gilbert, 63 

App. I). C .; 68 Fed. (2d) 775, citing Marshall v. 

Baltimore and Ohio Railroad Co., 16 How. 314, 336; 
Tool Co. v. Norris, 2 Wall. 45; Trist v. Child. 21 Wall. 
441, 452, 22 I., ed. 623; Hazel ton v. Sheckels. 202 U. S. 
71, 79, 26 S. Ft. 567, 50 L. ed. 939, 6 Ann. Cas. 217, 6 
R. C. L. 735, sec. 140, 13 C. J. 432, sec. 368. 

“We assume that they were legitimate, but * * * 

The objection to them rests in their tendency , not in 
what was done in the particular ease * * * The 

court will not inquire what was done. If that should be 
improper, it probably would be hidden, and would not 
appear.” Hazel ton v. Sheckels , 202 U. S. 71. 


“The general principle was laid down broadly in 
Providence Tool Co. v. Norris , 2 Wall. 45, that an 
agreement for compensation to procure a contract 
from the government to furnish it supplies could not 
be enforced, irrespective of the question whether im- 
proper means ice re contemplated or used for procur¬ 
ing it. * * * And it was said that there is no real dif- 
ference in principle between agreements to procure 
favors from legislative bodies, and agreements to pro¬ 
cure favors in the shape of contracts from the heads 
of departments.” Ibid. 


Substantiallv the same language was used bv the Court 
in Crocker v. United States. 240 V. S. 74. It is immaterial 
whether those who seek such compensation acted properly 
or improperly. The law strikes down the contract from 
its inception. Inquiry will not be indulged to ascertain 
whether or not “what was done was harmless. The court 
will not inquire what was done.” Hazelton v. Sheckels , 
supra. A settled rule of law, based upon a broad public 
policy, closes the doors of the Court to those seeking judg¬ 
ments awarding pay for services to procure legislation 
such as the services concededly were in this case. 
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The public nature of the legislation to be sought and 
the impropriety of paying persons aiding in its pro¬ 
curement, was recognized by the official representative of 
the German government, Dr. Arnold Wilhelm Kiesselbach, 
and early brought to the attention of plaintiff’s associate 
Nippert. As testified to by Mr. Nippert himself, he was 
one of the first persons Dr. Kiesselbach, who originally 
came here ns the German Commissioner on the Mixed 
Claims Commission, met in Washington. Dr. Kiessel¬ 
bach was a charming gentleman and a man of abilitv and 
they became great friends (OK. p. 246). But in October, 
1925, when at a meeting of representatives of German and 
American interested nationals. Dr. Kiesselbach suggested 
that Mr. Nippert serve on a committee to draft the pro¬ 
posed legislation, Mr. Nippert replied that he was a prac¬ 
ticing lawyer and ought to be compensated for any services 
he rendered to German ships in connection with that mat¬ 
ter. “Dr. Kiesselbach turned on witness [Nippert 1 and 
put out his hand and said that under no conditions would 
lie consider anything of the sort, that he was doing this for 
nothing for his country * * * and that he was not going 
to ask anybody to pay witness anything; witness protested 
that he was not a member of the German Reich but was a 
practicing American attorney, and that the services he was 
rendering were professional services and that was why wit¬ 
ness was asking to be compensated for whatever services 
he was properly rendering in this matter; Dr. Kiesselbach 
said he could not do that; witness said that was all right 
if that was how Dr. Kiesselbach felt about it, and bade him 
good evening, and has not seen Dr. Kiesselbach again from 
that day to this” (OR. p. 252). 

When the question of fees came up, at the foregoing 
meeting, Mr. Nippert, so he testified, “did not object.So 
much to the fact that Dr. Kiesselbach felt he could not 
promise witness or make a recommendation for a fee 
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from the German shipowners—that was least objectionable 
to witness—it was the manner in which it was said to wit¬ 
ness: * * * witness was unused to that crude manner¬ 

ism # * *” (OR. p.253). 

Even if it were true (which we do not concede), as 
claimed by plaintiff, in a former brief, that he and Xippert 
performed commendable public services: 

“Xot merely the interests of Telefunken but the 
highest public interests were served by what petitioner 
and his associates did and accomplished in this case 
in their contribution to a solution of the grave prop¬ 
erty problems arising out of the war. Certainly such 
service is worthy of compensation/’ (Plaintiff's brief 
in support of petition for certiorari, p. 32.) 

Yet it is plainly inconsistent with the policy of our law 
for courts to aid in the collection of that “ compensation ” 
from private sources for such services. 

(d) 

Plaintiff’s Prior Employment by the United States in the 
Office of the Alien Property Custodian Makes Violative 
of Sound Public Policy His Acceptance of Employment 
in Connection With Matters Relating to Which He Per¬ 
formed Official Duties. 

That it is, and should be, contrary to public policy for 
those who have been officers of, attorneys for, or employees 
of, the Government, to be employed, shortly after the termi¬ 
nation of their governmental employment, by private per¬ 
sons or corporations in relation to matters upon which it 
has been their duty to act officially, is, we respectfully sub¬ 
mit, too plain for controversy. Whether or not the former 
superior officer, in Government services, of the one at¬ 
tempting to accept such an engagement, objects or actually 
consents, is immaterial. No Government official has the 
power to waive this question of public policy, or to consent 
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to the ignoring of it. Those who are in a position, by 

reason of their official connection with the Government, to 

obtain “inside information”, should not receive the aid 

of courts to collect compensation for services rendered in 

connection with matters towards which thev sustained such 

%/ 

a relation. Courts should not be asked to weigh the im¬ 
portance or extent of the official connection with such mat¬ 
ters. When it is said that defendants should not be per¬ 
mitted to rely on that rule of public policy, after seeking 
or accepting such services, we counter with the iron cer¬ 
titude of the rule that in such matters the position of the 
defendant is the better and must prevail. 

The trial Court specifically found the following:: Plain¬ 
tiff was employed as an attorney in the office of the Alien 
Property Custodian from January, 1919, to May, 1921; in 
the performance of his duties, his relation to the Custodian 
was the relation of attorney and client ; as such he had 
under his supervision and attention the matters and affairs 
of defendant; plaintiff attended to certain of the matters 
of defendant’s subsidiary companies, pending in the office 
of the Custodian, wrote, received and examined letters and 
papers touching and closing up their affairs, and had the 
right of access to all the documents and files relating to 
defendant’s former property that were in the Custodian’s 
office; he had an intimate knowledge of the method of doing 
business in that office and while there employed always 
had access to any files therein; some of the documents in 
the Custodian’s office which came under plaintiff’s atten¬ 
tion related to the seizure by the United States Govern¬ 
ment, and the sale to the Navy Department of the United 
States, of the property of defendant’s subsidiaries which 
had been seized by the Custodian. (F. 24-30; R. 39.) Pur¬ 
suant to the contract of employment of June 22, 1922, plain¬ 
tiff and his associates— 

“made claims against the Alien Property Custodian 


36 


and the United States Government for the return of 
the seized property, or compensation for its actual 
value, upon the ground that such property had been 
sold by or under the direction of the Alien Property 
Custodian to the United States at a grossly inade¬ 
quate price." (F. 30; R. 39-40.) 

The record shows (OR. pp. 99-103, 112) that about eight 
months after plaintiff left the office of the Alien Prop¬ 
erty Custodian and a year after he had been officially urging 
the officers and directors of Telefunken’s subsidiary compa¬ 
nies in New York (which officers and directors were ap¬ 
pointees of the Alien Property Custodian) to furnish the 
Washington office with more complete data, including the 
Company's activities showing the sale to the United States, 
plaintiff was conferring with representatives of Telefunken 
(his “prospective client”) with reference to representa¬ 
tion in connection with Telefunken’s rights, its relations 
to the Alien Property Custodian and the United States, 
and the possibility of establishing claims on its behalf 
against the Government. The record further shows (F. 12, 
R. 36) that “neither Telefunken or any of its agents knew 
that plaintiff Brown had any contact with its affairs or 
those of its subsidiaries while he was in the office of the 
Alien Property Custodian until after this suit was filed and 
the defense on behalf of Telefunken was being prepared 
by its counsel.” 

Clearly this Court was right in holding that sound public 
policy made void the contract of employment in view of 
plaintiff’s prior governmental employment and his official 
relation, as an attorney for the Government, with defend¬ 
ant’s affairs in the Custodian’s office. 

Plaintiff is the same person who was held by this Court, 
in Brou n v. Miller, 286 Fed. 994, to be disqualified by rea¬ 
son of his former employment in the Alien Property Cus¬ 
todian’s office from acting as counsel for a complainant 
against the Custodian and the Government to recover 
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money claimed to be due a paper company whose affairs 
he had acted upon while in the employ of the Custodian 
as an attorney. In the case of Brown v. Miller it appeared 
that plaintiff here, after the termination of his employ¬ 
ment in the Custodian’s office, undertook to represent a 
claimant against the Custodian and the United States in 
a case of a Company whose affairs came under his su¬ 
pervision while he was in the Custodian’s office as at¬ 
torney. Part of the services agreed to be undertaken in 
this Telefunken case are not distinguishable from those 
provided for in the contract in the Miller case. Plaintiff 
appeared as attorney in the Miller case in the Supreme 
Court of the District of Columbia and that Court struck 
out his appearance and entered an order excluding him 
from the case. Plaintiff appealed and this Court (286 Fed. 
994) affirmed the action of the trial Court in an opinion 
which is equally applicable to the position of plaintiff in the 
instant case. The public policy upheld in Brown v. Miller 
should not be weakened in Brown v. Telefunken. . 

VI. | 

j 

Conclusion. 

It is respectfully submitted that the judgment of the Dis¬ 
trict Court should be affirmed. 

G. Thomas Dunlop, 

George W. Betts, Jr., 

Frank J. Hogan, 

Attorneys for Appellee. 


Washington, D. C., June 6, 1938. 
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a Corporation, Appellee. 
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Counsel for appellee made no contention in the for¬ 
mer appeal and make no contention here that appellee 

has anv defense on the merits. 

% 

As to purported legal defenses appellee’s brief is sig¬ 
nificant for what it does not say, as well as for what 
it says. 

It does not question that appellee had a 4 ‘claim” as 
that term is understood in this class of litigation. 
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It does not question the soundness of appellant’s con¬ 
tention that courts generally, including this court and 
the Supreme Court of the United States, have drawn 
a distinction between claim and non-claim cases with 
respect to the validity of contracts on a contingent 
compensation for services in connection with securing 
remedial legislation, and that such decisions have uni¬ 
formly upheld such contracts in claim cases. It does, 
however, set forth quotations from decisions in non- 
claim cases as though they were applicable to this claim 
case. 

It does not question that the services of appellant 
and his associates were successful in securing the 
remedial legislation which set up a tribunal and re¬ 
ferred the claim for the taking of appellee’s property 
to that tribunal for determination of value and award 
of judgment, and provided a method of payment, nor 
that appellee’s claim was there allowed in a sum in 
excess of $6,000,000, of which approximately one-half 
has been paid to appellee. It does, however, deny that 
such services, although successful, were in prosecution 
of a claim or in furtherance of claim legislation. 

It charges that the services of appellant and his as¬ 
sociates consisted of lobbying in the odious sense and, 
after devoting a substantial portion of its brief to an 
effort to sustain this charge, it disclaims an intent to 
suggest any such thing. 

The matter referred to in the last two preceding par¬ 
agraphs calls for further comment. 

Appellee’s argument in support of its contention that 
the services rendered were not in furtherance of claim 
legislation is the curious one that the case at bar does 
not fall within the class of claim cases because the ser¬ 
vices rendered were not limited to securing direct re- 
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lief from Congress for appellee alone, but were in sup¬ 
port of a comprehensive plan setting up a tribunal and 
referring to that tribunal for determination certain 
claims and counterclaims of American and German 
citizens, including specifically the claim for the appel¬ 
lee’s property. 

Of course it was in the public interest that the 
amounts to be awarded on these claims should be re¬ 
ferred for adjudication to a tribunal rather than at¬ 
tempted to be specifically settled as to each claim by a 
Congressional committee or by Congress. And cer¬ 
tainly legislation referring these claims for such ad¬ 
judication does not thereby become any the less claim 
legislation. 

It would indeed be a strange rule of public policy 
which deprived an attorney of his right to compensa¬ 
tion because of the fact that in serving his client well 
he also served the highest public interest. 

Appellee’s brief makes the direct charge (pages 24- 
25) “that what this suit seeks is recovery for the exer¬ 
cise of personal and political influence with individual 
members of the national legislature in an effort to pro¬ 
cure legislation”, and then seeks to sustain this charge 
by clever innuendo and by isolated extracts from the 
record in the prior appeal, many of which when they 
refer to unnamed persons and contacts and negotia¬ 
tions may appear to refer to public officials, when in 

fact closer studv of the former record would show that 

* 

they relate to appellant and his associates and the at¬ 
torneys and representatives of other claimants. 

After devoting more than six pages of its brief to an 
attempt to sustain this charge appellee’s brief (pages 
31-32) disclaims any intention to make such charge in 
the following language: 
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“Of course it is not for a moment suggested that 
improper advances would have been tolerated by 
Speaker Longworth of the House, Representative 
Green of the Ways and Means Committee, Repre¬ 
sentative Xewton who introduced a bill relating to 
alien property, Senator Borah, the then Chairman 
of the Foreign Relations Committee, or Senators 
Howell and Ernst (OR. p. 1S1) who were seen by 
Mr. Xippert, as he 4 got busy’ in connection with 
his support of some and opposition to other pro¬ 
posed legislation (OR. p. 181). Xor is there any 
evidence of any improper actions , in connection 
with the seeking of legislation by plaintiff or his 
associate. Rnt this is all irrelevant and immate¬ 
rial (Italics ours) 

The foregoing ({notation from appellee’s brief is 
certainly a plain and explicit admission that there is 
not the slightest basis for attacking the unexcepted-to 
finding of the trial Court that such of the services of 
the appellant and his associates as were rendered be¬ 
fore members of Congress and its committees were bv 

wav of advocacv addressed to their reason and were 

* * 

entirely legitimate (R. p. 30). 

The withdrawal of the charge of “lobbying” cannot 
excuse the appellee for having made it. 

Appellee’s brief weakly urges that it should not be 
required to pay because of appellant’s prior employ¬ 
ment in the office of the Alien Property Custodian. 

It glosses over the fact that it knew of this prior 
employment (R. 17, Finding 17, not found on the for¬ 
mer appeal), that appellant’s employment did not be¬ 
gin until after appellee’s property had been seized, and 
all negotiations for its sale to the Xavy Department 
at the inadequate price, completed (R. 21-22, Finding 
3), and that it employed as appellant’s successor to 
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handle its claim an attorney who had been employed 
in the office of the Alien Property Custodian at the 
time of the sale to the Navy Department and who had 
continued in that employ until after appellant had left 
it (R. 33, Finding 10). It points out no reasons, 
either ethical or legal why such prior employment 
should relieve appellee from paying for services 
rendered. This phase of the case is treated fully in 
appellant’s opening brief at pages 57 to 71, wherein 
it is conclusively established that the two representa¬ 
tions were not in the slightest degree adverse, involved 
no breach of confidence, and violated no rule of ethics, 
law or public policy. 

i 

Appellee’s principal contentions are completely an¬ 
swered and refuted by the opinion of the Supreme 
Court in Winton v. Amos , 255 U. S. 373, 392-393, 65 L. 
Ed. 684-695, where it is said: | 

“According to the findings the services rendered 
were in the nature of professional services before 
Congress and its committees, individual Represen¬ 
tatives and Senators, the Dawes Commission, etc., 
intended to establish the right of the Mississippi 
Choctaws to participation in the material benefits 
of citizenship in the Choctaw Nation, and to secure 
such legislation by Congress as might be needed 
for the practical attainment of the object sought. 
The findings render it clear that services of this 
nature, altogether prox>er in character,—not lobby¬ 
ing, in the odious sense,—were rendered by these 
claimants under particular employment by many 
individual Mississippi Choctaws, but with the ob¬ 
ject, incidentally, of benefiting the Mississippi 
Choctaws as a class, because only so could the 
clients of the claimants be benefited. We make no 
doubt that, for proper professional services ren¬ 
dered, and expenses incurred in promoting leg- 
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islation that lias for its object and effect the rescue 
of substantial property interests for a class of 
beneficiaries under a trust of a public nature, it is 
equitable to impose a charge for reimbursement 
and compensation upon the interests of those bene¬ 
ficiaries who receive the benefit, the same as if a 
like result had been reached through successful 
litigation in the courts.” * * * 

“The fact that, in the present case, the services 
were rendered under contracts with particular In¬ 
dians, whether valid or invalid, is no obstacle to 
a recovery. Services not gratuitous, and neither 


tn ala in se nor ntala prohibit a. rendered under a 
contract that is invalid or unenforceable, may fur¬ 
nish a basis for an implied or constructive con¬ 
tract to pay their reasonable value.” 


It is respectfully submitted that the briefs filed 
herein make plain that the injustice which Mr. Justice 
Van Orsde.l regretted need not go unredressed. 


Stanton C. Peelle, 

Paul E. Lesh, 

Dale D. Drain, 

Jerome F. Barnard, 

Attorneys for Appellant. 




